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For a city or county facing a large-scale design-bidbuild water or wastewater treatment construction
project, the equipment needed is generally complex
and unique. Often, the equipment needs to be
custom-made to properly treat specific water or
wastewater issues. There are two main avenues
an owner can take to obtain this sophisticated
equipment: a direct purchase model or a contractorfurnished model.
In either case, the owner, through its engineer,
first works with several manufacturers to identify
the best equipment for its unique issues. The end
result will be either (1) several manufacturers and
their specific equipment are identified as acceptable
for the project; or (2) only a single “sole-sourced”
manufacturer is acceptable. This occurs when the
equipment needed is especially unique.
In a direct purchase model, the owner procures the
equipment and supplies it to the general contractor
to install. In the event that direct-purchased
equipment is defective or does not perform as
expected, the owner’s rights and remedies are found
in the contract with the manufacturer.
In a contractor-furnished model, the general
contractor buys and installs the equipment
itself. The general contractor is the only party in
contract with the manufacturer. When defective
or nonconforming equipment is furnished by the
general contractor, the owner’s rights and remedies
are not as clear.
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Owner’s remedies when contractor-furnished equipment is defective
In the event the equipment is defective or
nonconforming, the owner can always consider
seeking relief from the general contractor responsible
for installing the equipment. Since the owner is
directly in contract with the contractor, the owner

may be able to recover for any wrongdoing or
breach of contract on the part of the contractor. For
example, if the contractor improperly installed the
equipment or was in other ways responsible for the
equipment’s failures, the contractor may be liable
But it is not hard to imagine a situation where
the general contractor acted properly and in
accordance with its contract specifications yet the
equipment turned out to be defective solely due
to its design or manufacture. In those cases, it’s
more of an uphill battle for an owner to recover,
because the contractor did exactly what it was hired
to do — install the equipment. This is a variation
of the age-old Spearin doctrine, or the owner’s
implied warranty of the correctness of the plans
and specifications. Sometimes, specifically with
regard to owner-specified equipment, the courts will
refer to this as the “implied warranty of suitability.”
Basically, it holds that an owner is responsible for
damages resulting from defects in the plan, design
or specifications provided to the contractor.
When contractor-furnished equipment is defective
or nonconforming, the owner finds itself in the
unenviable position of having suffered purely
economic loss by the actions of a party with whom it
has no contract. In Ohio, like many other states, this
means that the owner must overcome the economic
loss doctrine, which generally prohibits recovery in
tort for purely economic losses. Depending on the
facts, negligent misrepresentation and promissory
estoppel may be available causes of action, in spite
of the economic loss doctrine. In addition, in some
instances, an owner can seek recovery under the
theory that the owner is a third-party beneficiary
to the agreement between a contractor and a
manufacturer or supplier.
The owner may also have a valid claim for breach of
express warranty, even without a contract, if it can
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demonstrate that it relied upon the manufacturer’s
representations of the equipment when the owner
specified the equipment. This type of warranty
may even trump the written warranty given by
the manufacturer to the general contractor, which
often is riddled with disclaimers. This is why it is
always important to document all the performance
representations made by a manufacturer during
equipment evaluation. In addition to an express
warranty claim, the owner may also be able to
proceed under certain implied warranty theories.
Again, these are often fact-specific and depend on
each owner’s unique case.
Finally, the design professional may have some
liability if the equipment is performing as designed,
yet the performance is inadequate for the particular
installation. The design professional is responsible
for creating a design that treats the specific water
or wastewater issues needed. If the equipment fails
to do so despite proper installation by the general
contractor and proper manufacture, the owner may
have some recourse against the design professional.
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Conclusion
It can be complicated for an owner to recover
from a manufacturer in a contractor-furnished
scenario. The difficulty of asserting rights against a
remote equipment manufacturer is a good reason
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for a water/wastewater project owner to consider
directly procuring significant pieces of equipment.
However, direct procurement, has its own risks, such
as the risk of delay to the contractor in the event of a
manufacturing delay. Besides causing issues with the
contractor during a project, direct procurement can
also cause difficulties in complying with competitive
bidding laws. Neither method is necessarily better
than the other for all cases. Owners should evaluate
their needs and priorities for each project and
determine the equipment-procurement model
accordingly.
In addition to these equipment-procurement
model decisions, these are reasons to consider
design-build delivery over design-bid-build. In
a design-build model, the design-builder is the
single point of responsibility for all equipment
design, manufacturing and installation problems.
This provides the owner with recourse against
the design-builder in the event of any defective
or nonconforming equipment and can make
an owner’s life easier when problems arise. But
of course, such risk shifting comes with a price.
Design-build models are generally more expensive
for owners than other delivery models. Again,
an owner should evaluate its needs and priorities
carefully when determining what delivery model
to use for each project.
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By Christine Rideout Schirra
The recent drinking water crisis in Flint, Michigan,
and the hardship facing the Village of Sebring in
Mahoning County, Ohio, serve as reminders of
the challenges that public water systems face when
attempting to implement complex regulations
to protect public health and service the needs of
the communities they serve, while balancing cost
considerations and aging infrastructure. This article
highlights the manner in which the Safe Drinking
Water Act regulates contaminants, particularly lead,
and briefly summarizes Ohio’s regulation of lead in
drinking water.
Lead is undeniably a contaminant of great concern
that presents a challenge for many operators of public
water systems. According to the U.S. Environmental
Protection Agency (EPA), many factors influence
the manner and extent to which lead contaminates
drinking water. These factors include the chemistry

of the source water, the amount of lead the water
comes into contact with, the temperature of the
water, the amount of wear in the pipes transporting
the water, the amount of time the water spends in
the pipes, and the presence of protective scales or
coatings inside the plumbing materials.1
In most cases, treatment options are available to
prevent the corrosion of lead into drinking water
and avoid replacement of all service lines containing
lead.
Regulation of contaminants under the
Safe Drinking Water Act
The Safe Drinking Water Act (SDWA) authorizes
the EPA to set national health-based standards for
drinking water. The agency has set standards for
more than 90 contaminants, including lead. The
SDWA standards apply to all public water systems
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(PWS). A PWS is any system that supplies water
for human consumption through constructed
conveyances (such as a pipe, ditch or hose) to at
least 15 service connections or regularly serves at
least 25 individuals.
For each contaminant, the EPA first sets a maximum
contaminant level goal (MCLG). These are nonenforceable public health goals that represent the
acceptable level of a contaminant. At or below this
goal level, there would be no known or expected risk
to human health. The EPA then sets an enforceable
standard for each contaminant through either a
numeric maximum contaminant level (MCL) or a
treatment technique. An MCL is the highest level of
a contaminant that is permitted in drinking water.
A treatment technique is developed when it is not
economically or technologically feasible to set a
numeric standard. A treatment technique requires
adherence to a process rather than a number.
The EPA’s MCLG for lead is zero, as there is no
safe exposure level for humans to lead. Rather
than setting a numeric MCL for lead, the EPA set a
treatment technique that requires PWSs to control
the corrosiveness of the water. To implement the
treatment technique, the EPA set an action level
for lead of 0.015 mg/L. The action level is the
concentration of lead in water that determines the
treatment requirements that a PWS must complete.
Ohio’s lead rules
The EPA has delegated primary implementation
authority of the SDWA in Ohio to the Ohio EPA.
Ohio’s lead rules apply to all PWSs that serve at
least 25 of the same residents either year-round
(classified as “community water systems”) or for
at least six months of the year (classified as “nontransient non-community water systems”).2 These
types of PWSs include cities, mobile home parks,
nursing homes, schools, hospitals or factories. In
Ohio, a PWS exceeds the lead action level if the
concentration of lead in more than 10 percent of
tap water samples collected during any monitoring
period exceeds 0.015 mg/L.
Monitoring and public notice requirements
The first step in complying with Ohio’s lead rules
is to sample for lead. Then, the PWS must use the
sampling results to calculate whether the samples
are below the lead action level. Every PWS in
Ohio has a monitoring schedule, which includes
the contaminants a PWS must sample for and the
monitoring period during which to sample. Factors
such as population size of the PWS and whether
previous lead samples tested above the lead action
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level determine the required frequency of lead
monitoring and the number of required sample
sites. PWSs may be eligible for reduced monitoring
schedules for lead after demonstrating multiple
satisfactory sampling results across monitoring
periods.
Where to sample
Lead samples must be taken from single family
residences or buildings that contain lead service
lines, lead pipes or copper pipes with lead solder
installed after 1982 and that do not utilize water
softeners. Samples must be collected after the water
has stood motionless in the line for at least six hours.
From residences, the samples must be collected
from the cold water kitchen tap or the cold water
bathroom sink tap. PWSs may allow residents to
collect the tap samples upon providing proper
instruction. From nonresidential buildings, samples
must be collected from interior taps typically used
for water consumption. Samples collected from
outside spigots or mop sinks are not acceptable.3
What to do with the results
PWSs must provide the Ohio EPA with detailed
sampling information and results within ten days
of the end of the monitoring period. Regardless
of whether a PWS exceeds the lead action level,
it must also provide a Lead Consumer Notice to
all consumers from whose taps the samples were
taken within 30 days of receiving the results. The
Lead Consumer Notice must contain specific
information, including the monitoring results, the
MCL goal and lead action level, the effects of lead
on human health, and the steps to take to reduce
exposure to lead in drinking water. PWSs must issue
the notice by mail or hand delivery. If the PWS is a
school or daycare facility, parents or guardians must
be notified by newsletter or email. The Ohio EPA
also requires verification of the Lead Consumer
Notice to be submitted to the Ohio EPA.4
What to do if you exceed the lead action
level
If a PWS exceeds the lead action level in the tap water
samples, in addition to issuing a Lead Consumer
Notice, it must sample the tap water of any customer
who requests it. PWSs that exceed the lead action
level must also provide written public education
materials to consumers within 60 days of the end of
that monitoring period. Public education materials
must contain specific information including the
health effects of lead, the sources of lead, the steps
consumers can take to reduce exposure, and what
the PWS is doing to reduce lead levels in homes and
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buildings in the area. If the PWS is a school, day care,
nursing home or correctional institution, the parent,
legal guardian or power of attorney is required to be
directly notified. Verification of the public education
materials must also be submitted to the Ohio EPA.
PWSs with tap water samples that exceed the lead
action level are also required to monitor the water
for lead at the entry points to the distribution system.
Large PWSs (and small and medium PWSs whose
tap water samples exceed the lead action level)
are required to monitor for other water quality
parameters, in addition to lead, both at taps and at
the entry points to the distribution system.
Corrosion control treatment
The treatment technique for lead requires PWSs
to install and operate “optimal corrosion control
treatment.” The goal of corrosion control treatment
is to minimize lead concentrations in the water
coming out of consumers’ taps, while still ensuring
that the water is in compliance with all other primary
drinking water regulations. Various corrosion
control treatment steps may be employed, depending
on the characteristics of the water.
Not all PWSs must take additional steps, beyond
monitoring, to achieve optimal corrosion control
treatment. For example, small and medium PWSs are
deemed to already have optimized corrosion control
if the systems’ samples comply with the lead action
level during two consecutive six-month monitoring
periods. Generally, these PWSs then only need to
monitor for lead once every three calendar years.
However, these PWSs must notify Ohio EPA before
making any change or modification in treatment or
before changing the water source.
PWSs that fail to meet the lead action level must
conduct corrosion control studies and come up
with a plan to provide for corrosion control. This
plan must balance the effect of chemicals used for
corrosion control treatment on other water quality
treatment processes. Corrosion control treatments
that PWSs may employ include the use of a
phosphate inhibitor; the use of a silicate inhibitor; a
pH and alkalinity adjustment; or a calcium hardness
adjustment. The Director of Ohio EPA must
approve the corrosion control plan, and follow-up
monitoring is required.
Source water treatment
If a PWS has implemented optimal corrosion control
treatment and still exceeds the lead action level, the
Ohio EPA may require a PWS to implement source
water treatment at the entry point of the water
to the distribution system. Similar to the process
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required for corrosion control, a PWS must develop
a treatment recommendation. Examples of source
water treatment for lead include ion exchange,
reverse osmosis, lime softening or coagulation/
filtration. Following approval by the Ohio EPA and
implementation of source water treatment, PWSs
must comply with the maximum permissible lead
concentration for the finished water entering the
distribution system, as determined by the Ohio EPA.
Service line replacement
While configurations vary from system to system,
water mains typically transport drinking water
through the distribution system and connect to a
smaller pipe. The smaller pipe transports water to
the water meter at each residence or business and
then through household pipes to the tap. Often, the
PWS owns the distribution mains and water meter,
and the property owner owns the household pipes
leading from the water meter to the tap.
Generally, only if optimal corrosion control
treatment and/or source water treatment prove
unsuccessful is a PWS required to replace service
lines that contain lead. Ohio’s rules generally require
a PWS in this instance to replace annually at least
seven percent of the initial number of lead service
lines in the distribution system. However, a PWS is
only required to pay for replacement of the portions
of the lead service lines that it owns. A PWS is not
required to bear the cost of replacing privatelyowned lead service lines.
Conclusion
Regulatory changes are anticipated in light of the
concerns with lead regulation highlighted by the
lead contamination in Flint, Michigan. Recently,
multiple bills have been introduced in the U.S.
Congress to increase funding for grants and loans
for lead reduction projects, increase funding for
health programs to address lead exposure, and
increase requirements for the EPA to notify the
public when it identifies unsafe lead levels in a
community’s drinking water. In Ohio, the Ohio EPA
has indicated that it intends to strengthen its rules
in order to drastically reduce the amount of time
PWSs have when issuing Lead Consumer Notices
and public education materials to consumers and
when providing public notice verifications to the
Ohio EPA.
Each PWS (and its source water) is unique
and requires independent evaluation. PWSs
experiencing issues with lead should consult with a
regulatory professional who can work with the PWS
and the proper regulatory authority, such as Ohio
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EPA, to resolve the issue. With careful attention
to monitoring and treatment options and prompt
notification to consumers of monitoring results
and treatment steps taken, PWSs should succeed
in serving healthy drinking water and maintain the
public trust while doing so.
Footnotes
Additional information about lead in drinking
water can be found at the EPA’s website.

Detailed information on sampling requirements
can be found at Ohio Adm. Code 3745-81-86
or on Ohio EPA’s Lead and Copper Monitoring
Instructions Form.
3

For more information, see Ohio Adm. Code 374581-85 or Ohio EPA’s Checklist for Completing Lead
and Copper Sample Monitoring Requirements.
4
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Ohio’s lead rules can be found in Ohio Administrative
Code Chapter 3745-81.
2

For more information, contact Christine Rideout
Schirra at 614.227.8810 or cschirra@bricker.com.
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