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That the contractor promised to install its work in 
accordance with the contract documents at the time 
the project was built and failed to do so;
That the owner was damaged as a result of the con-
tractor’s failure to install its work as agreed; and
The cost to repair or replace the defective work.
If these elements can be proven, the owner can re-
cover its costs to repair or replace the defective work 
from the contractor.  But, what if the contractor is 
out of business?  
All public construction contracts in Ohio above a 
certain monetary threshold (e.g. $25,000) require that 
the public contracting authority obtain a “Contract 
Bond” when the contract is signed.  The contract bond 
for a public works project in Ohio does not have an 
expiration time.  
The surety that issues the bond remains liable for 
the performance of the contractor under the terms 
of the contract, even after the work on the project is 
completed and paid for.  Years after completion if it 
is discovered that the contractor did not perform its 
obligations properly in the first instance, and when 
confronted with that fact refuses to compensate the 
owner for the cost to correct the work or refuses to 

correct the work, the surety bond may be looked to 
for relief.  
These are but a few examples of ways in which a pub-
lic owner can recover damages for work performed 
by a contractor when that work was not performed 
properly.  The one-year warranty myth is often times 
just that – a myth.
So, if you have been plagued by a broken building 
for years and have assumed you have no recourse, 
you might want to think again.  You may very well 
be holding a valuable contract right secured by a 
surety bond that can protect you from the loss you 
have sustained and help you to pay for a cure.  If 
you find yourself in this position, feel free to call the 
Construction Law Group at Bricker & Eckler LLP 
for a free consultation.  

Columbus:  	 614.227.4889 	 Sam Wampler 

Cincinnati/Dayton: 	 513.870.6680	 Mark Evans, P.E. 

Cleveland:	 216.523.5479 	 Hank Reder, AIA 

For additional information about Recovering for 
Defective and Non-Conforming Work, please plan 
to attend one of the following luncheons.

January 16, 2009	 January 23, 2009	 January 30, 2009
West Chester Conference Center	 Bricker & Eckler LLP	 Holiday Inn South – Cleveland/Independence
9248 Princeton Glendale Road	 100 S. Third Street	 6001 Rockside Road 
West Chester, Ohio  43071	 Columbus, Ohio  43215	 Independence, Ohio  44131

Cost:	 $40.00

Questions:	 Contact Amy Abbey at 800.750.1525 or aabbey@bricker.com.

How to Register:	 By Web: 	 www.bricker.com/seminars (Mastercard and Visa only)

	 By Email: 	 aabbey@bricker.com

	 By Phone: 	 800.750.1525, Mastercard, Visa, check, or  
			   purchase order accepted.

			   Bricker & Eckler LLP 
			   ATTN: Amy Abbey 
			   100 S. Third Street, Columbus, OH 43215

Limited registration:	 If you have special needs as addressed by the Americans with  
			   Disabilities Act, please call at least two weeks prior to the event.

Cancellation:	 	 Registrations may be substituted at any time. Full refund  
			   cancellations will be accepted.

Broken Promises/Bad Buildings –  
What Can A Public Owner Do About A Leaking Roof Or Other Defects?
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All too often a Public Owner will contract with someone who does not do what the person promises to do.  These Rules are intended to help protect 
Public Owners from those broken promises; they are not intended to state the Owner’s obligations under its Agreements. 

BRICKER & ECKLER’S 20 RULES FOR  
PUBLIC OWNERS’ CONTRACTING SUCCESS 

            

These Rules represent our collective wisdom, over 100 years of construction law experience and over 100 years of construction 
experience.  While no one can guarantee success, we believe that if an Owner understands and follows these Rules, the Owner will 
have a successful project.  We emphasize the need for deep understanding of the Rules.  To help you, we shall include articles in 
Brickerconstructionlaw.com explaining them.  If you need further assistance, please contact us.   
 

Analyze and understand the risks and requirements of 
each of your projects, and how your team will eliminate or 

minimize those risks and meet those requirements.   
……………………………………………………………………………………… 

Beginning with the hiring process, communicate your 
expectations to your team and follow through to see that 

each team member meets those expectations.   
……………………………………………………………………………………… 

Conduct a thorough evaluation of your design 
professional and, if applicable, construction manager 

candidates so you hire a team of competent, cooperative, and 
responsive professionals for each of your projects.   
……………………………………………………………………………………… 

Require that your drawings be well coordinated using a 
competent third person to review them for conflicts.  

Discuss coordination with your design professional candidates, 
understand the process, and see that the process becomes part of 
the owner – design professional agreement. 
……………………………………………………………………………………… 

Understand and address any green building issues 
(LEED, etc.).  Begin early during the hiring process by 

discussing any green building issues with your design 
professional and, if applicable, construction manager candidates.  
Incorporate each team member’s responsibilities for any green 
building issues into its contract. 
……………………………………………………………………………………… 

Provide sufficient time so that your design professional can 
complete the design process, including the coordination of 

the plans and specifications, and, if applicable, there is time for a 
constructability review by your construction manager.   
…………………………………………………………………………………….... 

Hire competent project administration, including 
observations and inspections, so that through your design 

professional and/or construction manager you have 
knowledgeable eyes inspecting the Work each day to guard you 
against defective and non-conforming Work.   
……………………………………………………………………………………… 

Make sure that your representatives, design 
professional, and/or construction manager, are 

knowledgeable about the roofing and through wall flashing 
Work and that your representatives carefully review the plans, 
specifications and shop drawings and then inspect the Work as it 
is being installed. 
……………………………………………………………………………………… 

Provide for the commissioning of new HVAC systems or 
major modifications to existing systems.   

……………………………………………………………………………………… 
Carefully think through how the risks for unforeseen 
site conditions will be evaluated and allocated.   

Include contractor hiring criteria in your bidding 
documents that will permit you to evaluate and hire 

qualified contractors.   
………………………………………………………………………………………... 

Exercise your discretion and hire qualified contractors 
that can be expected to work as part of a cooperative 

team to complete your Project on time, on budget, and free from 
defects.   
……………………………………………………………………………………… 

Use contracts that protect your interests and that are 
consistent with your expectations.  Have your 

contracts, including owner-architect agreement, owner-
construction manager agreement, and owner-contractor agreement, 
drafted to protect you. 
………………………………………………………………………………………... 

Train your Team in how to use your Contract 
Documents.  Do not stop simply with good Contract 

Documents that will protect your interests.  Your Team needs to 
know how to use them.  Take the additional step and provide this 
training. 
………………………………………………………………………………………... 

Include indemnification provisions in your contracts 
with your contractors, design professional, and, if 

applicable, construction manager, that will protect you from claims 
caused by other persons. 
………………………………………………………………………………………... 

Be decisive and responsive - understand what you 
are required to do and do it in a timely and competent 

manner.   
………………………………………………………………………………………... 

Ensure that your Contract Documents require a clear 
and detailed notice of any problem that would affect 

your budget, completion date, or the quality of the Work. 
………………………………………………………………………………………... 

Deal with all problems on your projects immediately, 
including contemporaneous documentation; do not let 

small problems grow into major disputes.  If you sense you have a 
significant problem, contact your legal counsel immediately. 
………………………………………………………………………………………. 

Keep your contractors’ sureties informed about any 
significant problems.  If you have a significant problem 

with a contractor on your project, you want the contractor’s surety 
informed and involved as early as possible.   
……………………………………………………………………………………… 

Have the insurance provisions in your Contract 
Documents reviewed by your insurance professional, 

follow his or her recommendations for modifying those provisions 
and have your insurance professional verify that you have the 
required coverage. 

“By failing to prepare, you are preparing to fail.” – Ben Franklin 
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Green Building Initiatives Taking Root 
Throughout the Country 

In 2005 Congress passed an Energy Policy Act which 
included a commercial building tax deduction.  The 
bill allows building owners to receive a tax deduction 
for expenses incurred for energy efficient building 
expenditures.  Building owners must obtain certifica-
tion that the project meets certain energy efficiency 
requirements laid out in the Act.  They are then 
entitled to a deduction up to $1.80 per square foot 
of the property.
Individual federal agencies have added to the green 
wave by including green building initiatives in their 
procurement code.  For example, the U.S. Department 
of Agriculture issued an agency-wide policy requir-
ing new construction or major renovation projects 
to achieve LEED Silver certification.  Likewise, the 
Environmental Protection Agency now requires new 
construction, as well as new building acquisition 
projects of 20,000 square feet or larger, to achieve 
LEED Gold certification.  Even NASA requires 
new construction and major renovation projects to 
meet LEED Silver certification (although 
there is no word on whether this applies 
to the space station).  Similar policies are 
being implemented in many other federal 
agencies.
Tax incentives and procurement directives 
are being implemented here in the Buckeye 
state also.  As reported in the October 2007 
issue of BrickerConstructionLaw.com, 
the Ohio School Facilities Commission 
now requires state-funded public school 
construction projects to meet LEED Silver 
certification.  
This is having large impact on the construc-
tion industry as the OSFC is charged with 
providing more than $4.1 billion in fund-
ing to Ohio public school projects.  This is 
also anticipated to have a large impact on 
the environment as the USGBC estimates that green 
schools will, on average, use 33% less energy, 32% 
less water, and reduce solid waste by 74%.
Other Ohio municipalities have also written green 
building initiatives into their building code.  In its an-
nual “Get Green” report, the city of Columbus reports 
that it has six buildings in design or construction that 
will be LEED certified.  
The city also awards points for green construction 
practices, giving contractors a 5% credit, up to 

Highlights:   Green building initiatives are 
“taking root” throughout the construction 
industry.  This month, Bricker & Eckler 
construction attorney Scott Davis looks 
at various agencies who have adopted the 
LEED rating system.  Scott specifically 
focuses on new legislation and certification 
programs and how those programs encourage 
green building and other sustainable design 
initiatives. 

Without a doubt, green is the new color of choice 
in the construction industry.  Green building and 
other sustainable design initiatives are beginning to 
take root across the country.  This charge is being 
led by public owners and other large, institutional 
builders.
The United States Green Building Council (or US-
GBC) has had a major role in encouraging public 
owners to adopt green strategies in the design, con-
struction, and operation of public facilities.  Known 
mostly for its LEED rating system, the USGBC is 
a private, not-for-profit agency based out of Wash-
ington, D.C.
LEED, an acronym for Leadership in Energy and En-
vironmental Design, is a rating system that evaluates 
both the design and construction of a project against 
certain green building criteria.  Projects can earn 
points under the LEED system and ultimately garner 
different certification levels ranging from Certified 
(26-32 points) up to Platinum (52-69 points).  The 
more points a project earns, the more it is considered 
a green building.
The USGBC estimates that more than 4.2 billion 
square feet of commercial building space is involved 
with the LEED certification program.  Green building 
construction is projected to increase to $60 billion 
annually by 2010.  This is only the tip of the iceberg 
as public owners are now starting to get into the 
green business.
In the first five months of 2007, there were more than 
100 pieces of green building legislation introduced at 
the federal, state, and local level around the country.  
This legislation comes in two basic forms: tax incen-
tives and procurement code directives.  Examples of 
both can be seen on the federal level.
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Scott W. Davis 
Associate 
bricker construction
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In a unanimous decision, 

the Fifth District Court of 

Appeals affirmed the trial 

court’s application of the 

protections in the CSPA 

to hold a general contrac-

tor liable for failing to 

meet the homeowners’ 

reasonable expectations 

after major repairs were 

required to a three-year-

old modular home.    

$20,000, for having a construction site waste manage-
ment plan that yields 50% waste recycling.  The city 
estimates that these policies will result in approximate 
savings of $60,000 and reduce its atmospheric carbon 
output by 800 tons annually.
The city of Cincinnati has also unveiled incentives 
for green building practices.  The Queen City offers 

property tax abatements for commercial and multi-
unit residential construction projects that are LEED 
certified.  The abatements are up to 15 years for new 
construction and 12 years for renovation projects. 
With a number of green building incentives already 
in place and quite a few more on the way, the green 
building movement is certainly here to stay.

      What the 

                                         Are Saying...Courts  
Each month, Brickerconstructionlaw.com summarizes recent decisions of state and federal courts 
that may affect construction projects and those involved with them in Ohio, Indiana, Kentucky and 
Michigan.  From time to time, we may even include cases from other states, if they seem particularly 
relevant.  We highlight what the courts have said in these cases to keep you informed about decisions 
that may affect your business and your interests, but the summaries themselves are neither legal 
advice nor legal opinion.  If we overlook a case that you think is significant, email us with your 
suggestions.  We can always use feedback, and we would enjoy hearing from you!

This month we start with a decision from the Fifth 
District Court of Appeals of Ohio where the issue 
was whether a general contractor violated the Ohio 
Consumer Sales Practices Act when it built a home 
for a customer.  Our second case, from the Court 
of Appeals of Kentucky, looks at whether a county 
engineer faced liability in a motorist’s death.  The 
motorist’s estate alleged that the engineer failed to 

provide adequate protection at a danger-
ous curve in a county road where the man 
lost his life.

Deficient Contract Specifica-
tions and Workmanship –   
General Contractor Liable  
Under Consumer Sales  
Practices Act
The Ohio Consumer Sales Practices Act 
(CSPA) prohibits unfair, deceptive, and 
unconscionable acts in connection with 
consumer transactions.  In a unanimous 
decision, the Fifth District Court of Ap-
peals affirmed the trial court’s application 
of the protections in the CSPA to hold a 
general contractor liable for failing to meet 
the homeowners’ reasonable expectations 
after major repairs were required to a three-
year-old modular home.    

In Winegar v. Creekside Crossing Homes, et al., 
2008-Ohio-5835, two homeowners entered into 

a contract with Creekside Crossing Homes Sales 
(Creekside) for the purchase and construction of a 
modular home.  Creekside subsequently hired New 
Tech as a subcontractor for the installation of the 
basement and foundation.  
Problems arose throughout the construction pro-
cess, and the homeowners expressed concern about 
Creekside’s workmanship.  About 10 months after 
construction began, the homeowners moved into 
their new home.  
It was not long though before the new home began 
to show defects.  The homeowners not only learned 
that their house lacked adequate footers, but the base-
ment leaked, the drywall was cracking, the floors and 
walls were sinking, the porch had a bowing roof, and 
the foundation of the garage experienced movement/
cracking.  
Based upon the myriad of problems, the homeowners 
filed a complaint against Creekside alleging breach 
of contract and violations of the CSPA.  Creekside 
then filed a third-party complaint against the base-
ment subcontractor seeking indemnification for any 
and all damages incurred.
At the trial court level, the jury returned a verdict 
in favor of the homeowner on the claims of neg-
ligence and violations of the CSPA.  The jury also 
denied Creekside’s indemnification claim from the 
subcontractor.  
Appealing this judgment, Creekside alleged four 
assignments of error – three of which dealt with 



7

Brickerconstructionlaw.com   December 2008

technical legal issues unrelated to the construction 
project.  The fourth assignment of error, however, 
sought to set aside the jury verdicts on the claims of 
negligence and violations of the CSPA.
Citing to the relevant provisions of the CSPA, the 
appellate court explained that Ohio law, specifically 
Ohio Revised Code section 1345.03, “prohibits un-
conscionable acts or practices in connection with 
consumer transactions.”  The court then noted that, 
rather than having to prove that Creekside “intended 
to commit an unfair or deceptive act,” the CSPA only 
required the homeowners to establish that such an 
unfair or deceptive act “was committed.”  
The appellate court concluded that the jury did not err 
in finding that Creekside misled the homeowners by 
failing to have detailed job specifications and being 
unable to meet the homeowners’ general expectations 
that the home would have footers and otherwise be 
constructed properly.  
Additionally, the appellate court recognized that the 
jury properly found Creekside negligent for failing 
to investigate whether there was a foundation under 
the home, especially in light of the fact that all of the 
experts in the case testified that they had never seen 
a home constructed without footers. 

Governmental Immunity Protects  
Kentucky Engineer in Motorist’s Death
Kentucky’s governmental immunity law generally 
provides immunity where a government employee is 
negligent in performing discretionary acts or func-
tions.  In Bolin v. Wilson, 2008 Ky. App. LEXIS 346, 
a deceased man’s estate sued a county engineer for 
failing to provide adequate protection at a dangerous 
curve in a county road where the man lost his life.  
The court was asked to determine whether the county 
engineer was being sued in an individual capacity or 
his official capacity as county engineer and determine 
whether he was immune under Kentucky law.  
In Bolin, a man traveling on a county roadway was 
killed after he skidded off the road.  The accident was 
located at a turn at the bottom of a hill just before a 
bridge.  The man’s truck slid off the road, overturned, 
and left him trapped inside the truck in the creek.  The 
estate of the deceased man sued the county engineer 
for failing to install a guardrail, speed limit signs, 
and/or warning signs that would alert drivers to the 
upcoming curve.  
The initial problem in Bolin involved the strategy 
of filing the initial complaint and the answer to the 
complaint.  The argument revolved around whether 
Bolin was suing the county engineer in his individual 
capacity or his official capacity.  Bolin, wishing to 

avoid governmental immunity, claimed he was suing 
the county engineer in his individual capacity.  The 
county engineer, wishing to use the benefit of gov-
ernmental immunity, claimed that Bolin was suing 
the county engineer in his official capacity.  
The court determined that the complaint did not 
reference the county but only mentioned the county 
engineer by name.  In addition, because the county 
engineer filed an answer to the complaint instead 
of preparing a motion to determine whether he 
was being sued individually or in his capacity as a 
county engineer, the court determined that he was 
not “misled or prejudiced” and Bolin’s claim was 
in fact against the county engineer in his individual 
capacity.  
In Kentucky, a government employee that is sued in 
their individual capacity can only invoke “qualified 
official immunity” where the government employee 
is negligent in performing discretionary acts or func-
tions, i.e., “those involving the exercise 
of discretion and judgment, or personal 
deliberation, decision, and judgment;” in 
good faith; and within the scope of the 
employee’s authority. 
A government employee would be held 
liable if the negligent performance was a 
ministerial act, i.e., “one that requires only 
obedience to the orders of others, or when 
the officer’s duty is absolute, certain, and 
imperative, involving merely execution 
of a specific act arising from fixed and 
designated facts.”
The court determined that the installation 
of guardrails was a discretionary act, not 
a ministerial act.  The county engineer had 
evaluated this particular site in the past.  
Based on his experience and the technical charac-
teristics of the site, the county engineer determined 
that such a measure was not necessary.  
There had not been a guardrail at this site for 37-years; 
and, to the best of the county engineer’s knowledge, 
no one had ever slid into the creek during that time.  
However, the county engineer did reduce the speed 
limit on the road and installed signs indicating the 
reduced speed limit.   
Discretion in the performance of an act takes place 
where there are two or more lawful options to choose 
from and the choice of the option is left to one’s will 
or judgment.  The county engineer had a choice of 
installing guardrail or reducing the speed limit.  He 
made a “good faith judgment call” that consisted of 
a discretionary act.  Therefore, the county engineer 
was immune from liability. 

In Kentucky, a government 
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• 	 Reputation –Sam has been recognized by Chambers USA as a leading attorney in 
Ohio construction law and is described as “a clever and hard-working lawyer” who is 
“easy to get along with.”  He is a member of the Million Dollar Advocates Forum and 
has been recognized in California for his work in the Civil Law Settlement program 
and for distinguished service as Judge Pro Tem of the Superior and Municipal Courts 
in San Diego County.

• 	 Experience – Sam served two years as chair of the Columbus Bar Association’s  
ADR Committee and has served as both a private mediator and mediator for various 
Ohio courts since 1998.  Sam has conducted bench trials, arbitrations and jury trials 
in a variety of civil claims involving construction, engineering, fraud and real estate.   
He also serves by appointment as an arbitrator in construction disputes for the 
American Arbitration Association.

• 	 Knowledge - Sam has written extensively on the topic of mediation and  
alternative dispute resolution techniques.  His articles are available at  
www.BrickerConstructionLaw.com.  

• 	 Training – Sam has completed intensive studies in negotiation, advanced negotiation 
and mediation at Harvard Law School, and studied Advanced Mediation Techniques 
for Multi-Party and Complex Disputes at the Center for Dispute Settlement.  He also 
participated as a select member in the Advanced Commercial Mediation Institute. 

• 	 Cost-effective – Mediation can be a very cost-effective method of resolving a com-
plex construction dispute.  There are always at least two or more parties involved.  
Sam can quote a daily rate that, when divided, usually represents a very small 
expense in comparison to other resolution options.  

• 	 Teamwork – Sam offers co-mediation, an effective service for disputes that involve 
highly technical issues.  Partnering with a Bricker & Eckler Construction Depart-
ment member who is a professional engineer or licensed architect, Sam manages the 
dispute resolution process while establishing a strong line of communication on the 
technical issues between the parties, providing the best opportunity for resolution.  

• 	 Convenient – The Bricker & Eckler LLP offices in Columbus, Cincinnati/Dayton or 
Cleveland will accommodate most mediations with no additional facility charges. 

Dispute  
Resolution Services
Construction disputes are often complex and expensive, and a great ma-
jority are ripe for resolution through mediation, because it offers parties 
the opportunity to resolve their disputes more cost-effectively than a trial 
in court or arbitration.  The opportunity for success in mediation starts 
with selection of a skilled and experienced mediator who understands the 
dispute resolution process and has training and experience to guide the 
parties to their best opportunity for a win-win result.

Sam Wampler has 30+ years of experience as a trial attorney, media-
tor, arbitrator, civil settlement officer, and referee.  He has litigated and 
settled hundreds of matters on behalf of contractors, owners, and design 
professionals over the years.

Reputation

Experience

Knowledge

Training

Cost effectiveness

Convenience

Samuel Wampler, Mediator  
Partner, Bricker & Eckler LLP

For further information or to schedule 
a mediation with Sam, please call 

Kathy Parker at 614-227-4956 or 
e-mail at kparker@bricker.com.
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Upcoming Seminars
  Involving Bricker & Eckler LLP Attorneys

For Registration Information, call Amy Abbey at (614) 227-4989

Date & Time	  Seminar                                      Location                   B&E Attorneys          Other Speakers        Sponsors

12.08.08	 Economic Crisis – 	 Originating from 	 Holman; Wampler; 		  Bricker &		
	 telephone conference	 Bricker office	 Davisson; Stout		  Eckler LLP

12.08.08	 Effective Economic 	 Doubletree Hotel	 Reder		  Engineers		
	 Strategies for	 Cleveland South			   Foundation  
	 Engineering Management				    of Ohio	

12.12.08	 Prevailing Wage / 	 Marriott	 Rosati; Davisson;		  OMAA 
	 Competitive Bidding	 Northwest	 Justin Ristau

01.16.09	 Broken Promises/	 West Chester	 Wampler; Evans;;		  Bricker & 
	 Bad Buildings – What Can 	 Conference Center	 McSherry; Hyden 		  Eckler LLP 
	 a Public Owner Do 	 Cincinnati, OH 
	 about a leaking roof or  
	 other defects?			      

01.23.09	 Broken Promises/	 Bricker &	 Wampler; Rosati; 		  Bricker & 
	 Bad Buildings	 Eckler LLP	 Shevelow; Riddle		  Eckler LLP	
		  Columbus, OH   

01.30.09	 Broken Promises/	 Holiday Inn	 Wampler; Reder; 		  Bricker &		
	 Bad Buildings	 Independence, OH 	 Davis		  Eckler LLP	
   

02.27.09	 Bidding for Public	 Embassy Suites	 Wampler; Rosati; 		  Bricker &		
	 Construction Projects	 Dubliin, OH	 Holman		  Eckler LLP

03.16/17.09	 BASA School Facilities 	 Embassy Suites	 TBA		  BASA 
	 Conference	 Dublin, OH	    

03.25.09	 County Construction 	 Confluence Park	 Rosati; McCloskey;	 Lewis; Sprague;	 Bricker &		
	 & Finance	 Columbus, OH	 Holman; Shevelow; 	 Burkart; Gray	 Eckler LLP	
			   Wampler; Conard 

04.20.09	 Ethics [Engineers]	 American Society of 	 Riddle		  ASHRA 
		  Heating Refrigerating 
		  and Air Conditioning	  
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The entity charged with 

the responsibility of 

ensuring that the pay 

application accurately 

reflects the progress of 

the work is, of course, the 

project architect.

   B R I C K E R  o n  

Construction Documents
Owners & Architects – Be Diligent  
In Reviewing Pay Applications

These are trying economic times.  The recession is 
drying up jobs, and the credit crunch is significantly 
reducing available funds for everyone.  Indeed, banks 
are steadily drawing in lines of credit from their 
customers on nearly every front from credit cards, 
to home equity loans, to commercial operating lines 
of credit.  

Cash is truly king these days, like no time in recent 
history.  To see this first hand you need only look to 
the major department stores that are reinvigorating 
their layaway programs for the upcoming Christmas 
season.  

The construction industry is certainly not immune 
from these problems.  The biggest hurdle for public 
owners used to be getting voter approval to issue 
bonds for public projects.  These days, the voter hurdle 

is still significant, but equally significant is 
market access for local governments that 
do not enjoy the highest credit ratings.  As a 
result, funding the project may be difficult 
and may take place on a different timeline 
than planned.  

Contractors are also feeling the crunch 
in the form of reduced cash flow.  When 
operating lines of credit are no longer avail-
able to carry the float period in between 
pay applications, it typically means that 
subcontractors and material suppliers are 
not getting paid timely, if at all.  And if that 
goes on for too long, the subcontractors stop 

performing work and the suppliers refuse to supply 
materials, which will put a contractor out of business 
in a hurry and cripple a construction project.  

Unfortunately for contractors, construction is a busi-
ness that requires a large, up-front investment prior to 

actual cash inflow.  On the typical project, approxi-
mately 30 percent of the total value of the contract has 
to be available before any billings are sent out, and the 
project won’t start creating positive cash flow until 
the last 5 to 10 percent of the billings are submitted.  
In a tight credit market, the effects of this cash flow 
dynamic are significantly exacerbated.  

One of the indicators used by accountants in ana-
lyzing a contractor’s cash flow is determining if a 
project is underbilled or overbilled.  If a project is 
underbilled, cash is left at the site.  If a project is 
overbilled, the owner has paid for work that has not 
been performed.  

There are a number of reasons that a project might 
be underbilled or overbilled, but one sure way for a 
contractor to increase cash flow, at least at the begin-
ning of a project, is to overbill.  Obviously, however, 
overbilling at the beginning of a project creates a big 
problem at the end of a project, because the cash flow 
is not available to finish the work.

From the owner’s perspective, the best case scenario 
is to have a project that is accurately billed—neither 
overbilled nor underbilled—so that the contractor has 
an appropriate level of cash flow to pay subcontrac-
tors and material suppliers and so that the balance 
of the contract accurately reflects the value of the 
remaining work.  

The entity charged with the responsibility of ensuring 
that the pay application accurately reflects the prog-
ress of the work is, of course, the project architect, 
and most construction contracts will give the architect 
the discretion to withhold certification of the pay 
application, in whole or in part, in order to carry out 
that responsibility.  

The 102nd article in a series—Each issue of this newsletter discusses important terms found in 
typical construction documents.  This month, Chris McCloskey looks at payment applications.  The 
current economic crisis makes it even more important for owners and architects to review payment 
applications for accuracy.  
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For example, in the AIA Document A201-2007, 
General Conditions of the Contract for Construction, 
Section 9.4.2 states, in pertinent part:

The issuance of a Certificate for Payment will 
constitute a representation by the Architect to 
the Owner, based on the Architect’s evalua-
tion of the Work and the data comprising the 
Application for Payment, that, to the best 
of the Architect’s knowledge, information 
and belief, the Work has progressed to the 
point indicated and that the quality of the 
Work is in accordance with the Contract 
Documents.

Section 9.5.1 then goes on to provide, in pertinent 
part:

The Architect may withhold a Certificate for 
Payment in whole or in part, to the extent 
reasonably necessary to protect the Owner, 
if in the Architect’s opinion the representa-
tions to the Owner required by Section 9.4.2 
cannot be made. . . .  If the Contractor and 
Architect cannot agree on a revised amount, 
the Architect will promptly issue a Certificate 
for Payment for the amount for which the Ar-
chitect is able to make such representations 
to the Owner. The Architect may also with-
hold a Certificate for Payment or, because 
of subsequently discovered evidence, may 
nullify the whole or a part of a Certificate 
for Payment previously issued, to such ex-
tent as may be necessary in the Architect’s 
opinion to protect the Owner from loss . . . 
, because of . . .

.3	 failure of the Contractor to make payments 
properly to Subcontractors or for labor, 
materials or equipment;

.4	 reasonable evidence that the Work cannot 
be completed for the unpaid balance of the 
Contract Sum; [. . .].

Under this provision, an architect has the right to 
withhold payment from a general contractor if the 
architect determines that the pay applica-
tion is overbilled, or, if at any point, the 
architect determines that the project is 
overbilled.  Moreover, this provision gives 
the architect the right to withhold payment 
if a contractor is not paying its subcontrac-
tors or suppliers.  

Thus, Section 9.5.1 is a very important and 
useful tool for an architect to use to curtail 
aggressive billing by contractors and to 
prevent contractors from attempting to 
manage their own cash flow at the expense 
of their subcontractors and suppliers. 

In times of economic crisis, it is more 
important than ever to make sure con-
struction projects are billed appropriately.  
Thus, owners should instruct their archi-
tects to strictly monitor the progress of 
the work to make sure that both the billings are in 
accordance with the progress of the work and the 
subcontractors and suppliers are paid timely.  Ad-
ditionally, architects should not be hesitant about 
using the tools provided in the contract, such as 
Section 9.5.1, to protect the owner against aggres-
sive billing by contractors.     

Under this provision, an 

architect has the right to 

withhold payment from a 

general contractor if the 

architect determines that 

the pay application  

is overbilled, or, if at  

any point, the architect 

determines that the  

project is overbilled.
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Succeeding at Mediation
Construction disputes are usually resolved short of 
a court trial between the parties.  Many disputes are 
resolved in the field without having to resort to any 
formal dispute resolution process.  For those disputes 
that do require the parties to resort to formal processes, 
mediation is frequently the process of choice.  

Mediation is a process where a neutral third party as-
sists the parties in reaching a resolution to the dispute.  
Some mediations involve two parties, some involve 
multiple parties.  Some mediations occur as a result 
of the court ordering the parties to mediation, oth-
ers as a result of an agreement between the parties.  

However, in all successful mediations, several key 
elements prevail.

A good mediator is selected
Each individual mediator’s approach to mediation 
is different.  Some mediators are primarily facilita-
tive.  They approach the mediation with the intent 
of improving the parties’ ability to communicate 
and understand each other’s position and to work 
collaboratively to explore options for resolution.  A 
purely facilitative mediator will not take a position 
for one party or the other.  
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Other mediators, however, will readily evaluate the 
parties’ various positions and use their evaluation 
to drive the parties toward settlement.  Effective 
construction dispute mediators typically utilize a 
combination of these two approaches.

While construction dispute mediations may start with 
the mediator using a facilitative approach, the media-
tor will often shift to an evaluative approach at some 
point in the mediation.  Construction disputes are fact 
intensive, involve contractual rights and duties, and 
are candidates for evaluative consideration.  

The key to success, though, is for the mediator to 
have the experience, skill, and training in mediation 
coupled with actual construction experience to not 
only understand the issues and the relevant facts, but 
also to know when to shift to an evaluative mode.  
Doing so too early or without an understanding of 
the technical issues will cause one or more parties to 
lose trust in the ability of the mediator.

Positions are thoroughly prepared
One of the goals in mediation is educate the other 
party or parties about your case.  Frequently, media-
tion is the first time many of the decision makers are 
actually hearing the full story of the dispute.  You must 
convince someone who is already skeptical that their 
risk of not reaching a settlement is greater than the 
resolution proposed.  The best way to be convincing 
is to be thoroughly prepared.	

On the other side of the coin, if you do not understand 
the weaknesses in your position, you cannot effectively 
evaluate the risks you face if you fail to reach a settle-
ment in mediation.  Parties involved in a dispute can 
get tunnel vision and fail to see the weak points of their 
positions.  By honestly and thoroughly preparing your 
position, the weak points are also highlighted.

Each party understands the other par-
ties’ position(s)
This frequently occurs during the actual mediation 
instead of during preparation.  The role of the media-
tor is to help the parties understand the other parties’ 
position(s).  During the course of the mediation, it is 
not unusual for a party to hear points that were not 
previously known.  It is in gaining this understand-
ing that the parties find the common ground to reach 
a resolution.

The mediation is timed properly
If the mediation is too early, the parties will not have 
had enough time to develop and fully understand suf-
ficient aspects of the dispute.  This development and 

understanding is often crucial to reaching resolution.  
The perceived risk of the unknown is too great.  If the 
mediation is too late, the parties may be too invested 
in the dispute to consider a compromised resolution.  
The “correctness” of their position will be set too 
firm to move.

How do you time the mediation?  There is no magic 
moment in time that is the only correct time for me-
diation.  However, mediation will only be successful 
if all parties involved are committed to reaching a 
resolution and have sufficient information to do so.  
If any party is not committed to resolution, or lacks 
sufficient information to compromise, it is probably 
not the right time for mediation.

Collaboration of aligned parties
In a multi-party mediation, it is not unusual for the 
position of one of the parties to align closer to the 
position of another party.  For the parties whose posi-
tions align, cooperation can lead to greater pressure 
being applied on a third party to settle the dispute.  
Alignment is at heart of partnering and typically will 
foster collaboration.  Collaboration leads to problem 
solving, and problem solving leads to resolution – the 
ultimate goal of any mediation.

Effective themes are used to tell  
the story
A primary purpose of mediation is to get the other 
parties to fully understand and appreciate your posi-
tion.  Developing themes helps you to tell the story of 
your position.  Themes make it easier to communicate 
your position and to allow the other parties to under-
stand your position.  As the other parties develop a 
better understanding of your position you increase 
the probability the parties will reach a resolution.  It 
is important to develop themes that are credible and 
consistent and then deliver them with conviction—the 
three C’s of a good mediation statement.

Parties are prepared to compromise
It has often been said that a good resolution is one 
where both parties are unhappy.  What this really 
means is that resolution of a dispute requires com-
promise, and construction mediation is no different.  
It is rare in mediation for a party to get everything 
they want, including everything they would seek in 
litigation.  

It is important to remember what the parties do not 
get if they are able to reach a resolution in media-
tion.  They do not get the continued transaction costs 
associated with further action such as litigation or 
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tion so you can accurately 

evaluate the risks of not 

resolving the dispute.
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arbitration—resolution avoids all of this.  In a com-
plex construction dispute, this cost can sometime 
exceed the value of the dispute.  The parties also 

avoid the emotional costs of continuing 
the dispute and the personal time of all the 
disputants and their employees that must 
be devoted to continuing the dispute.  This 
can be substantial.  

Presentations satisfy the 3 C’s
A good presentation at mediation must sat-
isfy the 3 C’s: it must be Credible; it must 
be Consistent; and it must be delivered 
with Conviction.  As discussed above, one 
of your goals in mediation is to convince 
the other parties that your position will 
prevail if the dispute reaches litigation.  

Documenting your position, especially 
if it is contemporaneous documentation 
(created at the time the issues surrounding 
the dispute first arose), is a powerful way 
to send that message.  On the other hand, 

presenting arguments with documents created after the 
dispute arose for the sole purpose of mediation will not 
have much of an effect.

Conclusion
A successful mediation generally entails all or a 
majority of the elements discussed above.  In the 
event that a dispute is not resolved at mediation and 
proceeds to arbitration or litigation, much of the 
preparation for mediation will be useful.  

However, it is vital to remember that a primary 
goal in mediation is to educate the other parties 
of the “correctness” of your position and to gain 
a further understanding of the other parties’ posi-
tion so you can accurately evaluate the risks of not 
resolving the dispute.  By understanding your risks 
and communicating your case credibly, consistently 
and convincingly, you improve your chances of 
reaching a favorable resolution through mediation.  
Especially if you are truly there to compromise and 
reach resolution.

* Sam Wampler was trained in mediation at Harvard 
Law School and serves as a private mediator for 
disputing parties.


