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All too often a Public Owner will contract with someone who does not do what the person promises to do.  These Rules are intended to help protect 
Public Owners from those broken promises; they are not intended to state the Owner’s obligations under its Agreements. 

BRICKER & ECKLER’S 20 RULES FOR  
PUBLIC OWNERS’ CONTRACTING SUCCESS 

            

These Rules represent our collective wisdom, over 100 years of construction law experience and over 100 years of construction 
experience.  While no one can guarantee success, we believe that if an Owner understands and follows these Rules, the Owner will 
have a successful project.  We emphasize the need for deep understanding of the Rules.  To help you, we shall include articles in 
Brickerconstructionlaw.com explaining them.  If you need further assistance, please contact us.   
 

Analyze and understand the risks and requirements of 
each of your projects, and how your team will eliminate or 

minimize those risks and meet those requirements.   
……………………………………………………………………………………… 

Beginning with the hiring process, communicate your 
expectations to your team and follow through to see that 

each team member meets those expectations.   
……………………………………………………………………………………… 

Conduct a thorough evaluation of your design 
professional and, if applicable, construction manager 

candidates so you hire a team of competent, cooperative, and 
responsive professionals for each of your projects.   
……………………………………………………………………………………… 

Require that your drawings be well coordinated using a 
competent third person to review them for conflicts.  

Discuss coordination with your design professional candidates, 
understand the process, and see that the process becomes part of 
the owner – design professional agreement. 
……………………………………………………………………………………… 

Understand and address any green building issues 
(LEED, etc.).  Begin early during the hiring process by 

discussing any green building issues with your design 
professional and, if applicable, construction manager candidates.  
Incorporate each team member’s responsibilities for any green 
building issues into its contract. 
……………………………………………………………………………………… 

Provide sufficient time so that your design professional can 
complete the design process, including the coordination of 

the plans and specifications, and, if applicable, there is time for a 
constructability review by your construction manager.   
…………………………………………………………………………………….... 

Hire competent project administration, including 
observations and inspections, so that through your design 

professional and/or construction manager you have 
knowledgeable eyes inspecting the Work each day to guard you 
against defective and non-conforming Work.   
……………………………………………………………………………………… 

Make sure that your representatives, design 
professional, and/or construction manager, are 

knowledgeable about the roofing and through wall flashing 
Work and that your representatives carefully review the plans, 
specifications and shop drawings and then inspect the Work as it 
is being installed. 
……………………………………………………………………………………… 

Provide for the commissioning of new HVAC systems or 
major modifications to existing systems.   

……………………………………………………………………………………… 
Carefully think through how the risks for unforeseen 
site conditions will be evaluated and allocated.   

Include contractor hiring criteria in your bidding 
documents that will permit you to evaluate and hire 

qualified contractors.   
………………………………………………………………………………………... 

Exercise your discretion and hire qualified contractors 
that can be expected to work as part of a cooperative 

team to complete your Project on time, on budget, and free from 
defects.   
……………………………………………………………………………………… 

Use contracts that protect your interests and that are 
consistent with your expectations.  Have your 

contracts, including owner-architect agreement, owner-
construction manager agreement, and owner-contractor agreement, 
drafted to protect you. 
………………………………………………………………………………………... 

Train your Team in how to use your Contract 
Documents.  Do not stop simply with good Contract 

Documents that will protect your interests.  Your Team needs to 
know how to use them.  Take the additional step and provide this 
training. 
………………………………………………………………………………………... 

Include indemnification provisions in your contracts 
with your contractors, design professional, and, if 

applicable, construction manager, that will protect you from claims 
caused by other persons. 
………………………………………………………………………………………... 

Be decisive and responsive - understand what you 
are required to do and do it in a timely and competent 

manner.   
………………………………………………………………………………………... 

Ensure that your Contract Documents require a clear 
and detailed notice of any problem that would affect 

your budget, completion date, or the quality of the Work. 
………………………………………………………………………………………... 

Deal with all problems on your projects immediately, 
including contemporaneous documentation; do not let 

small problems grow into major disputes.  If you sense you have a 
significant problem, contact your legal counsel immediately. 
………………………………………………………………………………………. 

Keep your contractors’ sureties informed about any 
significant problems.  If you have a significant problem 

with a contractor on your project, you want the contractor’s surety 
informed and involved as early as possible.   
……………………………………………………………………………………… 

Have the insurance provisions in your Contract 
Documents reviewed by your insurance professional, 

follow his or her recommendations for modifying those provisions 
and have your insurance professional verify that you have the 
required coverage. 

“By failing to prepare, you are preparing to fail.” – Ben Franklin 
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      What the 

                                         Are Saying...Courts  
Each month, Brickerconstructionlaw.com summarizes recent decisions of state and federal courts 
that may affect construction projects and those involved with them in Ohio, Indiana, Kentucky and 
Michigan.  From time to time, we may even include cases from other states, if they seem particularly 
relevant.  We highlight what the courts have said in these cases to keep you informed about decisions 
that may affect your business and your interests, but the summaries themselves are neither legal 
advice nor legal opinion.  If we overlook a case that you think is significant, email us with your 
suggestions.  We can always use feedback, and we would enjoy hearing from you!

In our first case for the month of January, we look 
at whether a township was immune from liability 
for allegedly failing to properly maintain a road.  
The case, from the Court of Appeals for Mahoning 
County, reiterates the law regarding sovereign im-
munity where a political subdivision is performing a 
governmental function.  Our second case comes from 
the Court of Appeals for Cuyahoga County where a 
homeowner sought to recover from a contractor as 
a result of the contractor’s failure to contact OUPS.  
No utilities were damaged, but the owner was forced 
to tear down a building that was built directly over 
underground utility lines.  

Ohio Appellate Court Reaffirms Power 
of Statutory Immunity in Negligence 
Suit Against Township
Sovereign immunity protects political subdivisions 
from lawsuits when the political subdivision is 
performing a governmental function.  In a unani-
mous decision reversing the trial court, Bonace v. 
Springfield Township, 2008-Ohio-6384, the Court 
of Appeals for Mahoning County concluded that 
statutory immunity defeated the plaintiffs’ claims of 
negligent maintenance of a township road. 

During the summer of 2005, the Plaintiff was in-
volved in a single-car accident on a township road in 
Springfield Township, in which her car “fell off” the 
side of the road, landed in a ditch, and rolled several 
times into a cornfield.   Shortly thereafter, the Plaintiff 
filed a complaint against Springfield Township al-
leging negligent maintenance of the road, failure to 
warn of inadequacies with the road, failure to provide 
adequate pitch, grade, berm, and width, and failure 
to keep the road free from nuisance.  

At the trial court level, the Township filed a motion 
for summary judgment on the grounds of sovereign 

immunity.  According to O.R.C. Chapter 2744, a 
political subdivision is immune from liability sus-
tained while performing a governmental function, 
unless it meets one of the many statutory exceptions.   
The trial court denied the motion, from which the 
Township filed an interlocutory appeal of the trial 
court’s ruling.   

The lone issue addressed by the appellate court was 
whether sovereign immunity protected the Township 
from liability.    

On appeal, the court explained that the immunity 
question “involves a three-tiered analysis.”  The first 
tier involves the “general premise that a political 
subdivision is not liable for damages caused by any 
act or omission in connection with a governmental 
or proprietary function.”  There was no 
dispute that the Township was a political 
subdivision, or that the maintenance and 
repairing of roads constituted a govern-
mental function under R.C. 2744.01(C)
(1) and (2)(e).  

Moving on to tier two of the immu-
nity analysis, the appellate court explored 
whether any of the exceptions to immunity 
in R.C. 2744.02(B) applied.  Because the 
plaintiff conceded that her allegations 
concerned solely governmental functions, 
the only relevant exception states that a 
political subdivision is liable for “negli-
gent failure to keep public roads in repair and other 
negligent failure to remove obstructions from public 
roads.”  The only portion of the exception applicable 
to this case proved to be the “in repair” language, as 
there was no allegation of obstructions in the road.

The appellate court concluded that the Township was 
not negligent for the following reasons:

A political subdivision 

is immune from liability 

sustained while per-

forming a governmental 

function, unless it meets 

one of the many statu-

tory exceptions.   
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•	 Existence of an excessive side slope was “not 
a failure to repair” as the “in repair” language 
creates no duty on the part of a public owner 
to “change allegedly absurd designs such as 
extreme and unnecessary side slopes that 
were. . . constructed into a road;”

•	 Failing to make a berm and remove a ditch 
cannot fall under the “in repair” exception 
because the definition of “public road” does 
not include berms and ditches; and

•	 The crumbling area outside the white edge 
line of the road also constitutes part of the 
shoulder and berm, thereby rendering any 
claims relating to this area outside the scope 
of the “in repair” exception.

Because none of the statutory exceptions applied, the 
third and final tier of the sovereign immunity analysis 
was inapplicable (i.e. whether any of the defenses in 
R.C. 2744.03 apply to shield a political subdivision 
from liability).  Therefore, sovereign immunity pro-
tected the Township from liability.  

Property Owner Sues Contractor for 
Garage Built Over Utility Line
When it comes to locating underground utilities, the 
issue is not always determining who is responsible for 

damaging utility lines.  In Thomas Opincar, 
et. al. v. F. J. Spanulo Construction, 2008 
Ohio App. LEXIS 5233, the Court of Ap-
peals of Ohio was asked to determine who 
was responsible for failing to notify the 
Ohio Utility Protection Service where a 
garage was built directly over a gas line.  

In Spanulo, a homeowner hired a contractor 
to construct a garage addition on the ho-
meowner’s property.  After the contractor 
constructed the addition, the gas company 
contacted the homeowner and informed 
him that the garage was constructed on top 
of a gas line.  The gas company informed 
the homeowner that he needed to tear down 

the garage.  The homeowner tore down the garage, 
but blamed the contractor for failing to call the Ohio 
Utility Protection Service (OUPS) before excavating 
and constructing the garage.  

The homeowner sued the contractor to recover costs 
associated with the garage project.  The homeowner 
claimed that the contractor failed to perform in a 
workmanlike manner when it failed to contact OUPS 
prior to performing its work.  The court turned to the 
Ohio Revised Code to determine what obligations 
existed where underground utilities are involved in 
a private project.  

The duties of parties on private construction projects 
in Ohio are outlined under section 3781 of the Ohio 
Revised Code.  The duties of this code section are 
as follows:

•	 O.R.C. 3781.27:  The developer and their 
designer must notify OUPS of the proposed 
excavation.  The developer and designer must 
provide the location of underground utilities on 
the plans and provide this information to the 
contractor prior to construction.  

•	 O.R.C. 3781.28:  The contractor must notify 
OUPS prior to excavation. 

•	 O.R.C. 3781.30:  This section provides the 
standard of care that contractors are to use after 
construction begins. 

The plans prepared by the homeowner’s architect did 
not have the location of the gas line and the hom-
eowner did not submit the plans to OUPS as required 
by O.R.C. 3781.27.  There was no evidence that the 
contractor failed to perform the work according to 
the contract or failed to perform the work in a work-
manlike manner.  Also, there was no evidence that 
the contractor was negligent in any way.  

The purpose of the statutes is to protect underground 
utilities from damage.  In this case, there was no 
damage to underground utilities.  

The homeowner sought to blame the contractor for 
failing to determine that the garage was built over 
a utility line.  The homeowner, however, cannot 
avoid his statutory duty as developer and claim that 
the contractor is responsible for determining this 
conflict.  The contractor did not select the location 
of the garage and it did not design the project.  The 
court held that the contractor was not responsible for 
locating the underground utilities where the owner, 
acting as a developer, determined the location of 
the garage and designed the garage directly over 
underground utilities.  

The plans prepared by 

the homeowner’s ar-

chitect did not have the 

location of the gas line 

and the homeowner did 

not submit the plans to 

OUPS as required by 

O.R.C. 3781.27. 
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For further information or to schedule 
a mediation with Sam, please call 

Kathy Parker at 614-227-4956 or 
e-mail at kparker@bricker.com.

• 	 Reputation –Sam has been recognized by Chambers USA as a leading attorney in 
Ohio construction law and is described as “a clever and hard-working lawyer” who is 
“easy to get along with.”  He is a member of the Million Dollar Advocates Forum and 
has been recognized in California for his work in the Civil Law Settlement program 
and for distinguished service as Judge Pro Tem of the Superior and Municipal Courts 
in San Diego County.

• 	 Experience – Sam served two years as chair of the Columbus Bar Association’s  
ADR Committee and has served as both a private mediator and mediator for various 
Ohio courts since 1998.  Sam has conducted bench trials, arbitrations and jury trials 
in a variety of civil claims involving construction, engineering, fraud and real estate.   
He also serves by appointment as an arbitrator in construction disputes for the 
American Arbitration Association.

• 	 Knowledge - Sam has written extensively on the topic of mediation and  
alternative dispute resolution techniques.  His articles are available at  
www.BrickerConstructionLaw.com.  

• 	 Training – Sam has completed intensive studies in negotiation, advanced negotiation 
and mediation at Harvard Law School, and studied Advanced Mediation Techniques 
for Multi-Party and Complex Disputes at the Center for Dispute Settlement.  He also 
participated as a select member in the Advanced Commercial Mediation Institute. 

• 	 Cost-effective – Mediation can be a very cost-effective method of resolving a com-
plex construction dispute.  There are always at least two or more parties involved.  
Sam can quote a daily rate that, when divided, usually represents a very small 
expense in comparison to other resolution options.  

• 	 Teamwork – Sam offers co-mediation, an effective service for disputes that involve 
highly technical issues.  Partnering with a Bricker & Eckler Construction Depart-
ment member who is a professional engineer or licensed architect, Sam manages the 
dispute resolution process while establishing a strong line of communication on the 
technical issues between the parties, providing the best opportunity for resolution.  

• 	 Convenient – The Bricker & Eckler LLP offices in Columbus, Cincinnati/Dayton or 
Cleveland will accommodate most mediations with no additional facility charges. 

Dispute  
Resolution Services
Construction disputes are often complex and expensive, and a great ma-
jority are ripe for resolution through mediation, because it offers parties 
the opportunity to resolve their disputes more cost-effectively than a trial 
in court or arbitration.  The opportunity for success in mediation starts 
with selection of a skilled and experienced mediator who understands the 
dispute resolution process and has training and experience to guide the 
parties to their best opportunity for a win-win result.

Sam Wampler has 30+ years of experience as a trial attorney, media-
tor, arbitrator, civil settlement officer, and referee.  He has litigated and 
settled hundreds of matters on behalf of contractors, owners, and design 
professionals over the years.

Reputation

Experience

Knowledge

Training

Cost effectiveness

Convenience

Samuel Wampler, Mediator  
Partner, Bricker & Eckler LLP



Brickerconstructionlaw.com   January 2009	  

10

The doctrine of termi-

nation for convenience 

originated in federal 

common law with the idea 

that the federal govern-

ment could, under certain 

circumstances, terminate 

a contract without paying 

full expectation damages.

   B R I C K E R  o n  

Construction Documents
Termination for Convenience Clauses –  
How Convenient Are They? 

Public contracts usually contain clauses that allow 
the owner to terminate the contract for the owner’s 
convenience.  The doctrine of termination for con-
venience originated in federal common law with the 
idea that the federal government could, under certain 
circumstances, terminate a contract without paying 
full expectation damages.  The doctrine dates from 
the winding down of military procurement after the 
Civil War, and was initially based on the premise that 
continuing with wartime contracts after the war had 
concluded was against the public interest.  
After World War II, the federal government began 
to apply termination for convenience to peacetime 
non-military procurement for the same fundamental 

purpose—to reduce the government’s 
liability for a breach of contract by allocat-
ing to the contractor a share of the risk of 
an unexpected change in circumstances.  
After years of unfettered terminations 
for convenience, the court in Torncello 
v. United States, 681 F.2d 756 (1982), 
determined “that free termination for 
convenience is not supportable,” and 
held “that the government may not use 
the standard termination for convenience 
clause to dishonor, with impunity, its 
contractual obligations.”  Based on that 
argument, some courts began to impose 
conditions on the government’s ability to 
terminate contracts.  Those conditions vary 
from state to state.  The majority standard 

seems to be that the decision to terminate can not be 
arbitrary or an abuse of discretion.
Ohio guidance on termination for convenience 
clauses is hard to come by.  In fact, in Jeffrey B. Pe-
terson & Associates v. Dayton Metropolitan Housing 
Authority, 2000 WL 1006562 (unreported), one Ohio 

court that faced a Termination for Convenience clause 
described Ohio’s case law on the subject as “sparse.”    
That said, termination for convenience clauses are 
generally upheld in Ohio.
The AIA’s (American Institute of Architects) 
A201-2007 General Conditions of the Contract for 
Construction contains a termination for convenience 
clause frequently used by public owners.  That clause 
has remained unchanged since the 1997 version of 
the A201.  It provides:

§ 14.4 TERMINATION BY THE OWNER 
FOR CONVENIENCE

§ 14.4.1 The Owner may, at any time, 
terminate the Contract for the Owner’s con-
venience and without cause.

§ 14.4.2 Upon receipt of written notice 
from the Owner of such termination for the 
Owner’s convenience, the Contractor shall:

.1	cease operations as directed by the 
Owner in the notice;

.2	take actions necessary, or that the Owner 
may direct, for the protection and pres-
ervation of the Work; and

.3	except for Work directed to be performed 
prior to the effective date of termination 
stated in the notice, terminate all exist-
ing subcontracts and purchase orders 
and enter into no further subcontracts 
and purchase orders.

§ 14.4.3 In case of such termination for the 
Owner’s convenience, the Contractor shall 
be entitled to receive payment for Work ex-
ecuted, and costs incurred by reason of such 
termination, along with reasonable overhead 
and profit on the Work not executed.

The 103rd article in a series—Each issue of this newsletter discusses important terms found in typical 
construction documents.  This month, Termination for Convenience clauses are the topic of choice 
for Rod Davisson.  Rod discusses when a Termination for Convenience clause should be used and 
the effects it may have on the owner and contractor.

Rod E. Davisson 
Associate 

BRICKER CONSTRUCTION
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Termination for Convenience Clauses –  
How Convenient Are They? 

If there is good reason to 

terminate for cause, then 

a termination for cause is 

more appropriate.  

While a termination for convenience clause sounds 
easy to use—after all, it has “convenience” in its 
title—it may present some challenges.  The detailed 
instructions for the contractor in Section 14.4.2(1), 
(2), and (3) are clear and typically do not lead to 
claims.  The AIA provision allows the Owner to 
terminate any time and without cause, but Section 
14.4.3 allows the contractor to receive payment for 
some discrete items and settling upon a fair number for 
these post termination payments can be a challenge.
For instance, under the A201, the contractor is entitled 
to “payment for Work executed.”  This sounds like a 
reasonably straightforward standard for making pay-
ment.  What happens though when the contractor has 
frontloaded its billing?  In other words, the contractor 
has billed—and sometimes paid—for work that it has 
not completed.  The result could be that the contractor 
is actually overpaid and owes the owner money.  
The moral here is to ensure that whoever is watching 
your project and approving payment applications is 
careful to approve work that is actually completed.  
This will reduce the chance that a termination for 
convenience leads to a lengthy battle over how much 
work was completed.
The Contractor, under the AIA clause, is entitled to 
“reasonable overhead and profit on the Work not 
executed.”  Presuming you agree on the work that is 
not executed, how do the parties arrive at a reasonable 

number for overhead and profit?  Unless the parties 
have clearly defined the amount of overhead and profit 
to apply, they are left with an argument that can cost 
both sides a great deal of time and money.
Finally, some legal commentators have noted that the 
existence of a termination for convenience clause may 
tempt an owner to avoid the unpleasantness 
of terminating the contract for cause and 
simply elect to terminate for convenience.  
This temptation is particularly great where 
the termination for convenience clause 
provides for no recovery of profit to the 
contractor on the unexecuted work.  If there 
is good reason to terminate for cause, then 
a termination for cause is more appropriate.  
Tread carefully when weighing whether 
to terminate for cause or convenience; each presents 
challenges that demand consideration.
Terminations for convenience are complex and par-
ticular aspects of them are unsettled in the law.  If you 
find yourself considering a termination for conve-
nience, consult with your construction counsel.  If you 
do not currently have a termination for convenience 
clause in your construction contracts—whether you 
are an owner or a contractor—get one.  Defining the 
terms of an agreement in the beginning allows both 
parties to know their rights and responsibilities to one 
another and eliminate costly disputes later. 

Bricker & Eckler LLP presents  Bidding for Public Construction Contracts

Getting Good Contractors
One of the most important decisions you will make for your project.  Friday, February 27, 2009

Who Should Attend
•	 Owner Representatives
•  Prosecuting Attorneys
•  Construction Managers 

CREDIT	
6.25     AIA Learning Units (pending)	
6.25     OCILB credits in business (pending)	
6.25     Supreme Court Continuing Legal Education (pending)

QUESTIONS
Contact Amy Abbey at 800.750.1525 or at aabbey@bricker.com

HOW TO REGISTER
By Web:	 www.bricker.com/seminars (credit card registration only)	
By Phone:	 800.750.1525, MasterCard, Visa, check or purchase 	
	 rder accepted.	
By Mail:	 Bricker & Eckler, ATTN: Amy Abbey, 100 S. Third Street,	
	 Columbus, OH 43215.

AGENDA 
•	 Overview of bidding for public construction contracts
•	 Bid Alternates – strategies and tactics – case studies
•	 Documenting the evaluation of the bids and the bidders – 
strategies and tactics for rejecting bidders – case studies

•	 Common arguments and misconceptions – what works 	
and what doesn’t

•	 Bidder protests and litigation – pre-suit meetings (formal 	
or informal), strategies and tactics - case study

•	 Mock TRO and preliminary injunction hearing – case study 

•  Engineers
•  Architects
•  Contractors
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OSHA Corner

The Occupational Safety and Health Administration (OSHA) can seriously 
affect any Contractor or construction project.  Compliance with OSHA regu-
lations can be time-consuming and tedious, but it is essential to maintain a 
viable position in the construction industry.  This month, as always, we report 
on recent developments in the world of OSHA. 

Continuing Our Discussion on Trenching 
and Excavation—Daily Inspections

F. Andrew Balcar
Department Attorney
BRICKER CONSTRUCTION

What’s New in the World 

Of Job Safety?

Jennifer J. Chapman  
Construction Assistant
BRICKER CONSTRUCTION

authorization to take prompt corrective 
measures to eliminate them.”  

The competent person must be an indi-
vidual who has been properly trained 
or who has the requisite experience to 
identify hazards, who knows the standards 
associated with the work that will be 
undertaken, and who has the authority of 
their employer to take the necessary cor-
rective measures to promptly eliminate 
hazards.  

Does this mean the competent person must 
be on site at all times?  When employers 
have questions regarding what can and 
cannot be done in specific situations, they 
can ask OSHA for interpretation of a spe-
cific standard.  Johnson Controls World 
Services, Inc. asked, “if the competent 
person mentioned in CFR 1926.651(k) 
must be on site at all times.”  

OSHA answered “there is no blanket 
requirement that a competent person 
be present at a construction jobsite at 
all times.  It is the responsibility of the 
competent person to make those inspec-
tions necessary to identify situations that 
could result in hazardous conditions, and 
then to insure that corrective measures 
are taken.”

What does the competent per-
son look for?
The competent person looks at the ex-
cavation, the adjacent areas, and any 

protective systems.  They are looking for any 
“evidence of a situation that could result in 
possible cave-ins, indications of failure of 
protective systems, hazardous atmospheres, 
or other hazardous conditions.”  

The competent person must know the stan-
dards that apply to the specific work being 
performed, how the steps outlined in the 
standards are applied, and when those actions 
need to be taken. 

What if a possible hazardous 
condition is detected?
The answer is found in 1926.651(k)(2):
Where the competent person finds evidence 
of a situation that could result in a possible 
cave-in, indications of failure of protective 
systems, hazardous atmospheres, or other 
hazardous conditions, exposed employees 
shall be removed from the hazardous area 
until the necessary precautions have been 
taken to ensure their safety.

Case Study
The following case provides some in-
struction on the application of the standard.  
In Secretary of Labor v. Decker Construction 
(OSHRC Docket No. 06-1106), one of the 
citations was issued because the contractor 
allegedly failed to have the trench inspected 
by a competent person prior to employees 
working in the trench.  

It was undisputed that the standard was ap-
plicable and that the employees worked in the 

Previous columns discussed egress 
(April 2007), exposure to falling loads 
(June 2007), hazardous atmospheres 
(October 2007), and water accumulation 
(November 2008).  We will now discuss 
the requirement for daily inspections and 
how the Review Commission has inter-
preted this requirement.  Daily inspections 
of construction sites with excavations are 
required by 29 CFR 1926.651(k)(1).  

When are inspections neces-
sary?
Inspections are necessary only when 
employees are exposed to the hazards as-
sociated with the excavation.  If employees 
will enter the trench or work in the areas 
adjacent to the trench then an inspection 
must be conducted.

• An inspection must be performed:

• prior to the start of work; 

• as needed throughout the shift; 

• after every rainstorm; 

• and after every other hazard increasing 
occurrence.

Who conducts the inspection?
A “competent person” must perform the 
inspection.  The “competent person” is de-
fined in 1926.32(f) as “one who is capable 
of identifying existing and predictable 
hazards in the surroundings or working 
conditions which are unsanitary, hazardous, 
or dangerous to employees, and who has 
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trench on the day of the citation.  How-
ever, Decker was able to show through 
the testimony that their competent per-
son inspected the site before work, he 
was authorized to act as the competent 
person for Decker, he was authorized 
to take corrective measures to eliminate 
hazards, and he had received training on 
trenching and excavation.  

In this type of case the Secretary has 
the burden to show Decker’s competent 
person was not capable of identifying 
existing and predictable hazards in 
the excavation.  The Secretary was 
not able to demonstrate that Decker’s 
designated “competent person” did not 
have the ability to act as a “competent 
person.”

Proposed Rule on Crane and Derrick Standards

Public comments to the new rule on crane and derrick standards have been 
extended to January 22, 2009.  Two of the proposed changes will require crane 
operators to be certified or qualified through a formal training process, and ad-
ditional procedures are required to prevent equipment from contacting electrical 
lines.  The full text of the proposed rule can be found at:

ht tp: / /www.osha.gov/pls /oshaweb/owadisp.show_document?p_
table=FEDERAL_REGISTER&p_id=21169

Information on how to submit comments can be found at:

http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_
RELEASES&p_id=17072

Upcoming Seminars
  Involving Bricker & Eckler LLP Attorneys

For Registration Information, call Amy Abbey at (614) 227-4989

Date & Time	  Seminar                                      Location                   B&E Attorneys          Other Speakers        Sponsors

01.23.09	 Broken Promises/	 Bricker &	 Wampler; Rosati; 		  Bricker & 
	 Bad Buildings	 Eckler LLP	 Shevelow; Riddle		  Eckler LLP	
		  Columbus, OH   

01.30.09	 Broken Promises/	 Holiday Inn	 Wampler; Reder; 		  Bricker &		
	 Bad Buildings	 Independence, OH 	 Davis		  Eckler LLP   

02.27.09	 Bidding for Public	 Embassy Suites	 Wampler; Rosati; 		  Bricker &		
	 Construction Projects	 Dubliin, OH	 Holman		  Eckler LLP

03.16/17.09	 BASA School Facilities 	 Embassy Suites	 TBA		  BASA 
	 Conference	 Dublin, OH	    

03.25.09	 County Construction 	 Confluence Park	 Rosati; McCloskey;	 Lewis; Sprague;	 Bricker &		
	 & Finance	 Columbus, OH	 Holman; Shevelow; 	 Burkart; Gray	 Eckler LLP	
			   Wampler; Conard 

04.20.09	 Ethics [Engineers]	 American Society of 	 Riddle		  ASHRA 
		  Heating Refrigerating 
		  and Air Conditioning	  

http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=FEDERAL_REGISTER&p_id=21169
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_RELEASES&p_id=17072
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Attorneys—

Jack Rosati, Jr. 
Department Chair 
614.227.2321 
jrosati@bricker.com

Andrew Balcar 
614.227.8873 
abalcar@bricker.com

Kimberly J. Brown 
614.227.8894 
kbrown@bricker.com

Scott W. Davis 
614.227.4879 
sdavis@bricker.com

The Bricker Advantage

Benjamin B. Hyden 
513.870.6575 
bhyden@bricker.com

Christopher L. McCloskey 
614.227.2385 
cmccloskey@bricker.com

Henry I. Reder 
216.523.5479 
hreder@bricker.com

David S. Riddle, P.E. 
614.227.8814 
driddle@bricker.com

E. Rod Davisson 
614.227.2377 
rdavisson@bricker.com

Mark Evans, P.E. 
513.870.6680 
mevans@bricker.com

Sylvia L. Gillis 
614.227.2353 
sgillis@bricker.com

Michael S. Holman 
614.227.2348 
mholman@bricker.com

Doug Shevelow, P.E.  
614.227.4803 
dshevelow@bricker.com

Sam Wampler 
614.227.4889 
swampler@bricker.com

Matthew Wesley Warnock 
614.227.2388 
mwarnock@bricker.com

Paralegals—

Lynn Hardesty 
OSBA Certified Paralegal 
614.227.8856 
lhardesty@bricker.com

Thomas Quinlan  
614.227.4836 
tquinlan@bricker.com

Construction Assistants—
Jennifer J. Chapman 
614.227.4824 
jchapman@bricker.com

Eileen Ryan 
614.227.4974 
eryan@bricker.com

Construction Fellows—
Desmond J. Cullimore, P.E. 
614.227.4837	  
dcullimore@bricker.com

Bricker Attorneys Earn LEED  
Accreditation

Scott W. Davis and Rod Davisson, construction 
attorneys at the law firm of Bricker & Eckler LLP, 
recently earned their Leadership in Energy and En-
vironmental Design (LEED)® accreditation.

Implemented by the Green Building Certification 
Institute, the LEED professional accreditation dis-
tinguishes building professionals with the knowledge 
and skills to successfully steward the LEED certifica-
tion process.  LEED Accredited Professionals (AP) 
have demonstrated a thorough understanding of green 
building practices and principles and the LEED Green 
Building Rating System.

The LEED AP credential represents knowledge of the 
LEED Rating System and its application in practice.  
LEED APs facilitate the integrated design process 
and streamline the LEED Certification process.  More 
than 60,000 building professionals from across all 
areas of practice have become LEED APs since the 
Professional Accreditation program was launched 
in 2001.

Scott is a member of the Bricker & Eckler construc-
tion law group and focuses his practice entirely on 
the construction industry including project delivery 
methods, contract issues, litigation, and alternative 
dispute resolution. Prior to becoming an attorney, 
Scott worked for several construction companies, 
both in the field as a project engineer and as a con-
struction estimator.

Rod is also member of the Bricker & Eckler LLP 
construction law group. Rod had extensive con-
struction industry experience prior to becoming an 
attorney and also serves as the Mayor of a central 
Ohio municipality. Rod is an experienced litigator 
representing public and private owners in the ne-
gotiation, mediation, and arbitration or litigation of 
construction claims.  Rod also serves as construction 
counsel on public and private projects counseling 
owners on the construction process from site selection 
through close-out.

Scott W. Davis 
Associate 

BRICKER CONSTRUCTION

Rod E. Davisson 
Associate 

BRICKER CONSTRUCTION


