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Public- and Private-Sector  
Partnership Guidelines Issued by 
Ohio Ethics Commission

The Ohio Ethics Commission recently issued 
guidance on conflicts of interest that can arise 
with public- and private-sector partnerships.  
“Public-Private Partnerships:  Information Sheet 
No. 11 summarizes the law on a series of topics 
that commonly arise between public and private 
entities, and provides some practical examples 
of situations that can arise in each case.  The 
guidelines can be found on the Commission’s Web 
site at http://www.ethics.ohio.gov/Educationand-
PublicInfo_IS11_PublicPrivate.pdf.  

As the economy slowly regains momentum, 
more and more public and private entities are 
joining forces to share much-needed resources. 
While most private entities—both for profit and 
nonprofit—are aware that Ohio Ethics Laws apply 
when they seek a public contract, they should also 
be aware that economic development grants, in-
centives and other public programs are considered 
“public contracts” that could trigger a conflict of 
interest.  Additionally, if a private organization 
has a public official or employee serving on a 
board, conflicts of interest can arise any time the 
public and private entities interact.

The following are examples of conflict-of-interest 
situations that can arise when public and private 
entities interact:

Economic Development and Public  
Contract Issues
Public support or incentives to promote economic 
development (e.g., grants, loans, tax incentives, 
etc.) constitute a “public contract.”  Therefore, the 
public entity giving the support and the private 
entity seeking such aid should be diligent about 

avoiding any conflict of interest that can arise 
if a public official, their business associates or 
their family members have an interest in the 
same contract.

When these situations occur, it is usually not 
sufficient for the public official to simply with-
draw from participating in the matter and avoid 
the conflict of interest.  If a public official has a 
prohibited interest in a public contract issued by 
his or her public entity, a conflict of interest can 
occur even if he or she withdraws from partici-
pating in the matter.  In addition, as a result of 
a recent amendment in the law, contracts issued 
in violation of this prohibition can be void and 
unenforceable.  

There are some exceptions in the law that may 
allow the private entity to move forward with the 
contract, even if a public official has an interest 
in the same matter.  For example, if the contract 
is considered in a fair and open process, and the 
program is expected to fully fund all qualified 
applicants, the transaction may move forward.  
However, if any public official or private entity 
suspects there could be a conflict of interest, they 
should consult with legal counsel or contact the 
Ohio Ethics Commission.

Service on Nonprofit Boards
Many public officials serve on nonprofit boards 
in support of their communities, either for pay 
or on a voluntary basis.  Such service creates a 
fiduciary and/or economic interest in public con-
tracts issued to the nonprofit by the public entity 
on which the official serves.  At a minimum, 
the public official should withdraw from any 

http://www.ethics.ohio.gov/EducationandPublicInfo_IS11_PublicPrivate.pdf
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decision or activity that impacts the nonprofit entity.  
However, a public official may also be prohibited 
from serving on the nonprofit board if the nonprofit 
receives a public contract from the public agency on 
which the official serves.

Exceptions to these restrictions occur when the public 
official serves the nonprofit in an “official capacity.”  
For example:

• A public agency either creates or participates in a 
nonprofit entity

• A public agency formally appoints an official to 
represent it on the nonprofit’s board of directors 

• A public agency instructs the official to represent 
the agency’s interest 

• An official does not otherwise have a conflict of 
interest.

Gifts, Donations and Other Compensation
Ohio Ethics Laws prohibit anyone with business 
before a public agency from giving anything of value 
(e.g., travel, meals, entertainment or other gifts that 
have more than a nominal or de minimus value) to an 
official or employee of the agency.  A “person” includes 
a company or vendor selling goods and services to the 
agency, as well as a nonprofit or other entity seeking 
benefits or incentives from the agency.  

Private organizations are allowed to make donations 
to a public entity only when the gift does not directly 
benefit an official or employee of the agency. Public-
Private Partnerships:  Information Sheet No. 11 
provides examples of proper and improper donations 
to illustrate the point.  For example, a private company 
could voluntarily donate industrial and safety equip-
ment so long as no employee benefits personally from 
the donation.  However, a private company may not 
provide travel expenses to a public official even if the 
travel would benefit the agency, because a personal 
benefit would accrue to the public official.

A private organization is also prohibited from supple-
menting the salary of a public official.  Conflicts of 
interest can arise when a school’s booster organi-
zation rewards a coach for a winning season, or a 
community group provides funds to boost a public 
salary for purposes of luring candidates to the job. 
See, for example, Ohio Ethics Commission Advisory 
Opinion No. 2008-01 which addresses these issues.  
Additional compensation from any private source for 
performance of public duties is prohibited.

Changing Jobs
Changing from a public to a private-sector job can 
trigger ethical restrictions for both the employer and 
the employee.  Private employers who seek to recruit 

public employees should remember that the promise 
of future employment is a thing of value.  Prospective 
employers who seek to hire a public employee away 
from an agency that regulates the employer, or with 
which the employer seeks to do business, should be 
mindful that such a decision can create an ethical 
dilemma for both parties.  

If a public employee can completely disassociate 
himself from participating in any matter involving 
the private employer, then the public employee can 
consider and accept the job offer.  A public employee 
who cannot effectively withdraw from a matter is 
prohibited from accepting the job. Public employees 
should also remember that they cannot profit from 
a contract that they helped to create or award when 
they move to a private-sector position.

The Commission’s Common-Sense  
Prohibitions
The Commission concluded its information sheet 
with a list of common-sense prohibitions that could 
arise in public and private partnership situations. 

• The law prohibits a public official from having 
an interest in a contract, grant or loan between 
the official’s agency and a private employer, or 
from authorizing any contract, grant or loan to a 
private employer.

• The law prohibits a public official from serving 
as an officer or trustee of a nonprofit organiza-
tion that has a contract with, or receives a grant 
or loan from, the public agency.

• A public official is not prohibited from serving as 
an officer or trustee of a nonprofit organization if 
service is in an “official capacity” representing 
the public agency.

• The law prohibits giving consulting fees, gifts, 
personal entertainment, travel, meals and lodg-
ing, and other things of substantial value to a 
public official. (The law does not prohibit vol-
untary donations to a public agency, as long as 
no individual official benefits personally.)

• The law prohibits any level of compensation to a 
public official for the performance of the official’s 
duties.

• The law prohibits a private-sector entity from 
promising or giving the offer of employment 
to a public official who is engage in regulatory, 
business or other activity regarding the private 
entity.

• The law prohibits a public official from soliciting 
or using a public position to secure employment 
from a party with a nexus to the public agency.
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IRS Provides Guidance to Exempt  
Organizations on Claiming the Small 
Business Health Care Tax Credit

Under the Patient Protection and Affordable Care 
Act, the Small Business Health Care Tax Credit (the 
“Tax Credit”) is available to small businesses and 
exempt organizations as an incentive to provide health 
insurance coverage for their employees.  The Tax 
Credit became effective with tax years beginning in 
2010.  There are special rules for exempt organizations 
to be eligible and claim the Tax Credit, as discussed 
in this article.  The IRS recently released additional 
guidance for exempt organizations to claim the Tax 
Credit as well as a draft version of Form 8941, Credit 
for Small Employer Health Insurance Premiums, the 
form to be used by small businesses and tax-exempt 
organizations to calculate the Tax Credit.  

Eligibility	 and	Calculation	 of	Credit.  The Tax 
Credit is available to exempt organizations that are 
described in section 501(c) of the Internal Revenue 
Code (the “Code”) and exempt from tax under section 
501(a) of the Code.  However, an exempt organiza-
tion that is an agency or instrumentality of the federal 
government, or of a state or local government, is not 
a qualified employer for purposes of the Tax Credit, 
unless it is described in section 501(c) of the Code and 
exempt from tax under section 501(a) of the Code.

For tax-exempt employers to be eligible for the Tax 
Credit:

• The employer must have fewer than 25 full-time 
equivalent employees (“FTEs”) for the tax year 
(the number of FTEs is determined by dividing 
the total hours that the employer pays wages to 
employees during the year by 2,080)

• The average annual wages of the employees for 
the year must be less than $50,000 per FTE

• The employer must pay the premiums under a 
“qualifying arrangement,” which means that the 
employer covers at least 50 percent of the cost 

of health-care coverage for some of its workers 
based on the single rate.

For years beginning 2010 through 2013, only pre-
miums paid to a health-insurance issuer, such as 
an insurance company or HMO, for health-care 
coverage are counted for purposes of the Tax Credit.  
Employer contributions to health reimbursement 
arrangements (HRAs), health flexible spending 
arrangements (FSAs), and health savings accounts 
(HSAs) are not taken into account for purposes of 
the Tax Credit.  If the employer only pays a portion 
of the premiums for the coverage (with employees 
paying the rest), the amount of premiums counted 
in calculating the credit is only the portion paid by 
the employer.  Additionally, state tax credits and 
payments for health-care coverage will not reduce 
the amount of an eligible employer’s Tax Credit; 
however, the amount of the Tax Credit may not 
exceed the amount of the employer’s net premium 
payments.  

Maximum	Credit	Amount.  The amount of the 
credit for tax-exempt employers is different for 
non-exempt employers.  For tax years beginning 
in 2010 through 2013, the maximum amount of 
credit for a tax-exempt employer is 25 percent of 
the employer’s premium expenses.  However, the 
amount of the credit cannot exceed the total amount 
of income and Medicare tax the employer is required 
to withhold from employee’s wages for the year and 
the employer share of Medicare tax on employees’ 
wages.  The maximum 25 percent credit amount rate 
is set to increase to 35 percent in 2014.  

Claiming	the	Credit.  Exempt organizations claim 
the credit by filing a Form 990-T with an attached 
Form 8941 showing the calculation of the claimed 
credit.  Form 990-T is the form used to report and 
pay tax on unrelated business income for tax-exempt 

• A public official may be able to withdraw from 
regulatory, business or other duties related to a 
private entity in order to seek or accept employ-
ment from the party.

Violations of Ohio Ethics Laws can result in serious 
penalties to the parties involved, including some 
criminal penalties.  In other cases, a public contract 
can be voided and unenforceable if it is issued in vio-

lation of the Ethics Laws.  Further questions should be 
addressed directly with the Ohio Ethics Commission 
or legal counsel for assistance. 

For more information, contact Maria J. Armstrong at 
614.227.8821/ marmstrong@bricker.com or Jerry O. 
Allen at 614.227.8834/ jallen@bricker.com
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New Year Check-up  
With a new year upon us, it is incumbent on 
all boards to step back, take a critical look and 
assess their structure, composition, committee 
charters and past performance and determine 
whether the board is prepared for the current 
challenges and the challenges and risks associ-
ated with its organization’s strategic plans.  As 
part of this process, two specific functions that 
nonprofit boards should perform on an annual 
basis are (i) review their governing documents; 
and (ii) ensure each director completes the annual 
disclosure statement

Review of Governing Documents
All organizations need to make annual reviews 
of their governing documents, including com-
mittee charters, to ensure that such documents 
are providing the appropriate direction to the 
organization; that the organization’s committees 
have the requisite authority necessary to complete 
its delegated tasks; and to ensure that such com-
mittees do not have authority greater than what 
the full board desires to grant.  

Committee charters are often the most ignored 
governing document for any organization.  The 
charter of any committee should be discussed, if 
not negotiated, between the directors who are on 
the committee and the remaining directors who 
will rely on the committee on an annual basis.

A charter not only protects noncommittee mem-
bers from liability, but also imposes that liability 
on the committee members.  For directors, state 
law allows them to rely upon a committee of di-
rectors of which they are not members.  However, 
a director may rely upon a committee only for 

matters within the committee’s designated au-
thority and the committee has a legal duty of care 
to carry out that authority as an ordinarily prudent 
person in a like position would do under similar 
circumstances, and a legal duty of loyalty to do 
so only in, and not opposed to, the best interest 
of the organization.  Thus, it is imperative that 
the authority of a specific committee is properly 
and clearly designated in its charter.

Annual Disclosure Statement
As part of the Form 990, nonprofit corporations 
need to “check the box” if they (1) have a conflict 
of interest policy, and (2) require its board to 
complete an annual disclosure statement.   While 
this has become procedural necessity to allow 
the organization to “check the box,” having an 
annual disclosure statement for its conflict of 
interest policy will assist the organization from 
inadvertently entering into a transaction that may 
be void or voidable if called into question.  To 
ensure such a vital task does not fall through the 
cracks, organizations should add this task to a 
yearly board calendar.

Typically, the annual review of the organization’s 
governing documents—and facilitating the com-
pletion of the annual disclosure statements—will 
fall under the delegated authority of an organiza-
tion’s governance committee or other committee 
that performs the same or similar functions of a 
governance committee.

The Governance Committee will be greatly 
served, as well as other committees, in prepar-
ing a yearly calendar breaking down the specific 
tasks of the committee and when the committee 

organizations.  The IRS has advised that the Form 
990-T will be revised for the 2011 tax year so that 
eligible tax-exempt organizations can claim the Tax 
Credit, even if the tax-exempt organization does not 
owe tax on unrelated business income.  Addition-
ally, because the Tax Credit is a refundable credit, an 
exempt employer may receive a refund even if it has 
no taxable income (so long as it does not exceed the 
income tax withholding and Medicare tax liability, 
as discussed below).  

Additional	Guidance.  Detailed guidance for the Tax 
Credit can be found at the IRS Web site (www.irs.
gov) or in IRS Notices 2010-44 and 2010-82.

For more information, contact Nellie M. So at 
614.227.4827/nelso@bricker.com or Jerry O. Allen 
at 614.227.8834/jallen@bricker.com.

For the Board...

http://www.irs.gov
http://www.irs.gov
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intends to address each task.  By engaging in this 
practice at the beginning of the year all committee 
members will have a better opportunity to plan 
for more time consuming activities in addition to 

identifying what it needs to accomplish over the 
next year.

An example of such a calendar for a Nominating 
& Governance Committee is as follows:

Save the Date
Nonprofit Institute Seminar
February 17, 2011

The Board’s Role in Strategic Planning 
at a Nonprofit Organization

With the start of the new year, it is imperative 
that all tax-exempt organizations have a long-
term strategic plan. Join Bricker & Eckler 
partner Kevin Kinross, and Marjory Pizzuti, 

While the above calendar is merely an example 
and may not be appropriate for every organiza-
tion, it is important that all nonprofit corporations 
engage in a process to identify certain key annual 
tasks, including review of governing documents 
and completion of annual disclosure statements, 
to avoiding any tasks from being inadvertently 
overlooked.

If you have any questions or wish to discuss your 
organization’s corporate governance policies 
and procedures contact Kevin M. Kinross at 
614.227.8824/kkinross@bricker.com or Jerry 
Allen at 614.227.8834/jallen@bricker.com.

Responsibility/Duty Spring Summer Fall Winter

Annually evaluate the number of directors on the Board

Develop and/or revise plan for periodic board  
self evaluation

Annually review the size and charters of Board  
committees

Identify and evaluate individuals believed to be  
qualified to become board members

Recommend nominees to stand for election or  
re-election as directors at the annual meeting

Review the skills and characteristics of the  
composition of the board

Review the committee charter

Address any governance issues that arise

Establish schedule of meetings for the year

Review and recommend changes to the  
Association’s governing documents

Conduct committee self-evaluation

Facilitate completion of annual disclosure statement

president and CEO of Goodwill Columbus, 
for an informative discussion about the  
Board of Directors role in strategic planning 
at a nonprofit organization.

Cost:  Free

Time:  11:30 a.m. – 1:00 p.m.

Location: Bricker & Eckler LLP 
  100 South Third Street  
  Columbus, OH  43215
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DOL Enforcement Update

In 2010, the Department of Labor (DOL) reiterated 
its commitment to the aggressive enforcement of 
federal employment laws for which it is responsible, 
such as the Fair Labor Standards Act (FLSA), through 
increased staffing and various employee protection 
initiatives.  During the past year the DOL hired more 
than 200 additional field investigators in order to but-
tress its FLSA enforcement efforts.      

The DOL is in the process of writing and reviewing 
dozens of employment regulations.  For example, the 
2010 Spring Regulatory Agenda disclosed the DOL’s 
intent to update FLSA record keeping requirements 
“to foster openness and transparency, increase the 
awareness among workers, and to encourage greater 
compliance by employers.”  The DOL is considering 
proposed rules requiring covered employers to notify 
workers of their rights under the FLSA and to provide 
workers with information regarding hours worked and 
wage computations.  Employers that seek to exclude 
workers from FLSA coverage would be required to 
perform a classification analysis, disclose the analy-
sis to the affected worker, and retain the analysis for 
review by DOL enforcement personnel who might 
request it.  The proposal will also address the burden 
of proof when employers fail to comply with such 
recordkeeping and notice requirements. 

It is the DOL’s stated position that employees have the 
right to know the employer’s analysis with respect to 
FLSA exempt or non-exempt requirements, as well 
as the basis for treating an individual as an indepen-

dent contractor.  Other FLSA issues under scrutiny 
in 2010 that are important to non-profit employers 
include timekeeping/rounding off policies, and hours 
of work issues related to meal periods, break times, 
travel time, and use of Blackberry’s, PDAs, and 
mobile devices by non-exempt employees during 
off-duty time.

Also in 2010, the DOL adopted a revised policy of 
issuing more general “Administrator Interpretation” 
letters to discuss legal issues.  These letters will be 
issued at DOL’s discretion and have replaced the 
DOL’s long-standing practice of issuing fact-specific 
“opinion letters” in response to employers’ specific 
requests for agency guidance.  For example, the DOL 
recently used an administrator’s interpretation letter 
to “clarify” the definitions of “son” and “daughter” 
under the Family and Medical Leave Act.  

Finally, the DOL recently announced an initiative 
in conjunction with the American Bar Association 
(ABA) to help give workers access to private legal 
services to enforce their rights under the FLSA and 
FMLA.  The DOL will establish a toll-free telephone 
number for workers to contact an experienced law-
yer in the worker’s area through an ABA referral 
service. 

For more information, contact Donald R. Keller at 
614.227.2341/dkeller@bricker.com or Jerry O. Allen 
at 614.227.8834/jallen@bricker.com.


