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Bricker & Eckler LLP is proud to introduce its new newsletter focused on environmental and  
construction laws, regulations and practices for the water and wastewater industries.  Each quarter we 
will review a topic of interest in a lead article.  We will review upcoming regulations and regulatory 
guidance affecting the industry in a section called “Water and Wastewater Regulation Update.”  And, 
we will present a summary of recent court decisions to provide readers with a glimpse into the ever 
changing legal landscape affecting the water and wastewater industries. 

SPRING 2011

On some construction projects, especially ones 
that are complex and involve new technologies, 
a public owner may have a very good idea of 
exactly what equipment and systems it wants, 
such as a particular water or wastewater treat-
ment process.  But the uniqueness of certain 
equipment and systems may mean that they are 
not readily available from more than one vendor, 
creating tension with statutory competitive bid-
ding requirements.  

Another problem arises when the desired equip-
ment is not necessarily unique with respect to the 
rest of the world, but unique in that it is the only 
equipment that matches equipment or processes 
already used by the municipality, such as a par-
ticular HVAC or emergency power system.

The doctrine of sole-source procurement, when 
correctly applied, can help a public owner pro-

Background

In Ohio, odds are that a public water or wastewater 
treatment facility is owned either by a municipal-
ity, county or regional water and sewer district.  
These entities are required by statute to make a 
written contract with the “lowest and best bid-
der” for all construction contracts that exceed 
$25,000.

These owners do enjoy some statutory exceptions 
to competitive bidding, however, such as for a “real 
and present emergency.”  There are other exceptions, 
including for purchasing goods and services under 
the State Term Contract program administered by 
the Ohio Department of Administrative Services, 
for purchasing used equipment or supplies at pub-
lic auctions or sales, and for purchasing services, 
material, equipment or supplies from another Ohio 
political subdivision.

A Public Owner’s Advantage:   
Using Sole-Source Procurement in  
a Competitive Bidding World

Highlights:   Complex and specialized projects often place public owners in a situation where they 
are faced with competing forces of the statutory requirement to competitively bid construction 
work and the practical issues facing some public owners—public owners who require special 
equipment, systems or construction methods.  In this article, Doug Shevelow explains the history 
of sole-source procurement and the potential conflict with competitive bidding requirements 
in Ohio.  Doug also provides us with insight into how courts view the efforts of public owners 
to acquire special equipment, systems or construction methods, and how a public owner can go 
about acquiring them without running afoul of Ohio’s competitive bidding laws. 

A Discussion of Current Laws, Regulations and Practices for 
the Water and Wastewater Industries
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cure the equipment and processes it wants for its 
water or wastewater project without running afoul 
of Ohio’s competitive bidding laws.

The Roots of Sole-Source Procurement

A public entity is not required to engage in competi-
tive bidding in the absence of legislation requiring 
it.  Shafer v. Streicher (1922), 105 Ohio St. 528, 
534.  Moreover, Ohio courts have recognized that 
not all procurements of services by public bodies 
are amenable to competitive bidding and, indeed, 
competitive bidding may be waived in some cases.  
This is roughly known as the “sole-source doctrine,” 
where courts have recognized that bids need not be 
solicited for certain specialized services.

The Supreme Court’s expression of this principle 
comes from State ex rel. Doria v. Ferguson (1945) 
145 Ohio St. 12, para. 2 of the syllabus:

Although contracts relating to public proj-
ects, involving the expenditure of money, 
may not ordinarily be entered into by public 
officials without advertisement and com-
petitive bidding as prescribed by law, an 
exception exists where the contract involves 
the performance of personal services of a 
specialized nature requiring the exercise of 
peculiar skill and aptitude.

In Doria, the services not subject to competi-
tive bidding were preparing title abstracts.  In 
Heninger v. Akron (1951) 112 N.E.2d 77, the Ohio 
Ninth District Court of Appeals cited Doria to 
excuse codifying city ordinances from competitive  
bidding.

The jurisprudence goes back further and includes 
construction.  In State ex rel. Scobie v. Cass (1910), 
13 Ohio C.C. (n.s.) 449, a courthouse construction 
commission was permitted to procure services 
for painting and decorating the interior walls and 
ceilings of a new courthouse without competitive 
bidding.  The court held that the commission could 
award the interior decoration contract without 
bidding due in part to the rule announced in  
State ex rel. v. Mackenzie (1907), 9th Cir. Ct. Rep. 
(N.S.), 105:

When the contemplated construction is 
essentially and absolutely non-competitive, 
because of its artistic nature; or is strictly 
monopolistic, because of the function to be 
performed thereby is necessarily dependent 
upon a single means which is the subject 

of an exclusive patent, or franchise, or sole 
source of supply then the principle of com-
petition is, so far forth, inapplicable.

The common thread throughout the sole source 
case law is a rational, subjective belief that the 
chosen contractor delivers the best value for the 
work because it is uniquely qualified, or that it is 
physically impossible for the work to be performed 
by others.  

The Importance of Competition

On the other side of the spectrum is the view favor-
ing competitive procurement, under the theme that 
the purpose of competitive bidding is “to provide 
for open and honest competition in bidding for 
public contracts and to save the public harmless, 
as well as bidders themselves, from any kind of 
favoritism or fraud in its varied forms.”  Cedar Bay 
Constr., Inc. v. City of Fremont (1990), 50 Ohio 
St.3d 19, 21.  

A good example is found in State, ex rel. Schaefer 
v. Bd. of Commissioners of Montgomery County 
(1967), 11 Ohio App.2d 132, where the court held 
that the county’s specifications for incinerator 
equipment were so narrow that competitive bidding 
was stifled in violation of statutory requirements for 
competitive bidding.  

See also Fischer Auto & Service Co. v. Cincinnati 
(Hamilton C.P. 1914), 26 Ohio Dec. 103, where a 
public owner was enjoined from publicly procur-
ing an automobile when the specifications were 
too narrowly tailored to a certain make and model.  
The court used the terms “closed specification” 
and “open specification” to differentiate between 
an implied sole-source specification and a generic 
specification.

However, the courts in both cases, although striking 
down the challenged procurements, did implicitly 
acknowledge that there is a place for sole-source 
procurement.  In Fischer, the court recognized 
that an open specification was workable only when 
“there was at least one other engaged in the same 
business.”  In Schaefer, in citing to Doria, supra, 
the court recognized the sole-source procurement 
doctrine when it stated “[i]t may be evidence would 
show that these matters should be excepted from 
competitive bidding.”  But the court did not have 
enough evidence in front of it to make a determina-
tion that competitive bidding could be bypassed.  
The court held:

Doug Shevelow, P.E.
Associate
Bricker & Eckler LLP
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It is argued in the reply brief that the respon-
dent board ‘with expert advice, has determined 
that the incinerator and complementary 
equipment sought, with the requisite expertise 
for installation, are available from only one 
source * * *’.  

Whether the board’s determination in this 
regard is based on actual facts concerning the 
state of the art or industry of manufacture 
and installation of incinerator equipment is a 
matter which the respondent board must plead 
and prove—we cannot take judicial notice of 
such facts.

In The Gamewell Co. v. Phoenix (C.A. 9, 1954) 216 
F.2d 928, (cited by the Schaefer court) the court 
recognized that a certain product may be speci-
fied as sole source when it is patented and the sole 
source is technically justified.  

Modern Practice: Implied Statutory  
Recognition of Sole Source for Equipment 
and Systems Based on Owner’s Discretion

In modern construction procurement, the ques-
tion of sole source most often involves equipment 
and systems to be furnished and installed by one 
or more of the bidding contractors, instead of sole 
sourcing an entire contract to a particular contrac-
tor.1  HVAC equipment, roofing systems and water/
wastewater treatment equipment are common 
examples.  The modern practice, whose origins 
quite possibly lie within requirements set out by 
those entities funding the work, is to oftentimes 
require that three or more manufacturers be listed 
as acceptable in the technical specifications.

But there are times when the equipment or systems 
are sufficiently unique that a particular system or 
piece of equipment must be used to ensure the  
project’s success, at least in the mind of the owner.  
On a water or wastewater project, a particular ter-
tiary filter, membrane process or filter press may 
have been pilot tested and the entire project may 
have been designed around it.  On a building proj-
ect, the owner may strongly desire a certain brand 
of HVAC equipment or controls, because that is 
what was installed in the owner’s other numerous 
buildings, making operations and maintenance 
more efficient.  

One way for an owner to obtain the equipment or 
system that it desires without running afoul of com-
petitive bidding laws is to include the equipment 

or system as one of several choices in the base bid 
and then specify the exact equipment desired as an 
alternate, thereby allowing a bidder to specify its 
price if certain equipment or systems are selected 
as an alternate.  If the owner decides that the price 
for the equipment it prefers (the alternate bid) is 
acceptable it may select the alternate and evaluate 
bids taking into account the alternate selected.  
This approach has been accepted by the courts 
throughout Ohio.

If the owner is convinced of the necessity of sole 
source, and there are no other comparable equip-
ment or systems available, this is when the owner 
must make a strong technical justification and pro-
ceed under the great discretion afforded to public 
construction owners under Ohio law.  

Ohio statutory municipalities, counties and re-
gional water and sewer districts (organized under 
ORC Chapter 6119) award construction contracts 
under the “lowest and best” bidder standard.  The 
inclusion of the term “best” gives the municipality 
considerable discretion to consider and compare 
the qualifications of the bidders and equipment 
suppliers for a contract.  See Cedar Bay Const., 
Inc. v. City of Fremont (1990), 50 Ohio St.3d 19, 
21.  “[C]ourts in this state should be reluctant 
to substitute their judgment for that of [public] 
officials in determining which party is the single 
‘lowest and best bidder.’”  Id.  

So, the municipal owner must be prepared to 
demonstrate that the decision to specify certain 
equipment as sole source is rational.  Transparency 
of the selection process and technical justification 
are the owner’s best friends for demonstrating 
rationality.  Such a documented justification of the 
sole-source determination is what the owner was 
missing in the Schaeffer case.  

In a water or wastewater treatment setting the 
technical justification could be in the form of 
pilot or bench-scale testing of certain equip-
ment, or hands-on evaluation of the equipment 
in other installations.  For cases involving 
HVAC controls and equipment, or emergency 
power generators, an evaluation of the cost 
savings from system-wide uniformity would  
be helpful.

Practical Considerations

Once the decision is made to procure by way of 
sole source a piece of equipment or system, there 
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Stream Mitigation Rule 
OEPA maintains that the stream mitigation rule 
is needed to establish consistent project review 
guidelines and assure protective mitigation design 
approvals for dredge and fill impacts on streams.  
Currently, without any rule in place, each project is 
reviewed on an individual basis, applying a mini-
mum of broadly stated objectives on maintaining 
water quality.  OEPA believes this approach has a 
number of weaknesses, including longer review 
times, differences in reviewer expectations and 
variation regarding the capacity of the final mitiga-
tion design to adequately protect water quality and 
stream integrity. 

This rule package is the last of four interrelated 
surface water quality rule packages.  The first three 
rule packages were released for interested party 
review in the fall of 2008 and address the Water 
Quality Standards triennial review, Antidegrada-
tion, and Section 401 Water Quality Certifications.  
The release of the Stream Mitigation rule package 
started a 90-day interested party review comment 
period for all four rule packages.  The comment 
deadline was March 8, 2011.  More information 
is available at:

http://www.epa.state.oh.us/dsw/rules/draft_
stream_mitigation_dec10.aspx 

.

The Ohio Environmental Protection Agency 
(OEPA) is proposing a new rule in the water quality 
standards chapter of the Ohio Administrative Code 
(OAC) that establishes a tiered stream mitiga-
tion review process and provides detailed stream 
mitigation procedures.  If adopted, the stream 
mitigation rule would apply whenever someone 
requests authorization to discharge dredge or fill 
material to a stream.

Under the new water quality standards rule 3745-
1-56, if an applicant proposes impacts to a stream, 
the company must demonstrate that it has avoided 
impacts where possible and has minimized impacts 
that cannot be avoided.  If those demonstrations 
are made, OEPA can approve the impacts if they 
are mitigated in accordance with the rule. 

The draft rule establishes four distinct stream 
mitigation categories based on their aquatic-life 
use designations.  Mitigation requirements vary 
with mitigation category, from installing and 
maintaining best management practices on-site 
to mitigate the impacts on downstream waters 
on category 1 streams (inherently low-quality 
streams) to determining a flexible mix of on-site 
and off-site mitigation through a debit-credit 
system for category 3 and 4 streams (inherently 
higher-quality streams).

Wastewater Regulation Update

are ways that the public owner can still help ensure 
competitive pricing.  Requiring bids for alternate 
systems and equipment (as official bid alternates/
substitutions) could convince the owner that the 
price difference for the preferred system or equip-
ment is or is not worth it.  The discretion of Ohio 
public owners in determining the lowest and best 
or lowest responsive and responsible bid extends 
to an owner’s discretion in accepting bid alternates, 
after bid opening.  See Metzger-Gleisinger v. Mans-
field City School District, 2005-Ohio-2727.  

Another practice is to have the design professional, 
as part of its work to prepare a published estimate of 
construction cost (another statutory requirement), 
get firm pricing from manufacturers as early as pos-
sible, before any sole-source designation is made.  

Footnote
1 Even so, there are certain processes, such as for 

in situ repair of underground pipe, which may be 
used by only one particular contractor, or which 
may even be patented and licensed to very few 
contractors within a geographical region.

Chris Montgomery
Associate
Bricker & Eckler LLP
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EPA’s Proposed Limits on Marcellus 
and Utica Shale Wastewater  
Discharges
Recent technological advancements have made it 
possible to produce natural gas from deep shale 
reservoirs in the State of Ohio. The first, known as 
the Marcellus Shale, is one of the largest deposits of 
natural gas in the United States. The Marcellus Shale 
reservoir is estimated to contain enough gas to meet 
the entire energy demand in the United States for 
the next few decades. Marcellus Shale natural gas 
wells already have been drilled in the southeastern 
Ohio counties of Jefferson, Belmont, Monroe, 
Noble, Washington and Athens. Additional de-
velopment is anticipated in Carroll, Columbiana, 
Mahoning, Harrison and Guernsey counties. 

Located below the Marcellus is the Utica Shale, 
which is rich in both natural gas and liquid hy-
drocarbons. The Utica Shale reservoir stretches 
across significant portions of eastern and central 
Ohio, with small pockets in northwestern Ohio. 
Utica Shale wells have been drilled in Muskingum, 
Fairfield, Hocking, Hancock and Henry coun-
ties, among others. Additional development in 
Delaware, Wayne, Stark, Tuscarawas, Mahoning, 
Carroll, Harrison, Jefferson, Guernsey, Belmont, 
and other Ohio counties is expected in 2011.

Hydraulic Fracturing

The process used to reach the deep shale reservoirs 
involves two important steps: (1) horizontal drill-
ing; and (2) hydraulic fracturing. Production in a 
deep shale reservoir generally involves both vertical 
and horizontal drilling. A well is initially drilled 
vertically into an area close to the shale reservoir 
and then gradually angled horizontally through the 
shale reservoir. The horizontal drilling process al-
lows for maximum capture of natural gas and other 
hydrocarbons from the shale reservoirs. 

Hydraulic fracturing is the process of injecting 
a highly pressurized mixture of water, sand and 
chemicals into shale formations to expand them 
and stimulate gas production. Because the fracing 
fluid is primarily comprised of water, enormous 
volumes of water are required for the fracing of a 
single Marcellus or Utica Shale well. In fact, there 
are estimates that a single well going through the 
hydraulic fracturing process will use approximately 
four (4) million gallons of water. 

Due to the high internal pressures within the 
Marcellus and Utica Shale formations, significant 
amounts of “flowback” or “fracing” fluid are dis-
charged from each well. Approximately 15–20% 
of the injection fluid returns to the surface within 
7–10 days of being pumped into the well. Car-
rying with it minerals (e.g. calcium and sulfur), 
suspended solids, soluble salts and low-levels of 
naturally occurring radioactive elements (e.g. 
radium). The end product is a low-salinity waste-
water solution that must be properly disposed of 
by the producer. 

Treatment of Flowback from Marcellus and 
Utica Shale Wells

The low salinity flowback wastewater produced 
during the fracing process is generally transported 
off-site for either injection into a Class II under-
ground injection control well (regulated by the 
Ohio Department of Natural Resources (ODNR)), 
or treatment at a public wastewater treatment facil-
ity (regulated in part by Ohio EPA). Although the 
ODNR and the Ohio EPA appear to favor disposal 
of the flowback wastewater through injection in 
Class II wells, the alternative option of treatment 
at a public wastewater treatment facility represents 
a potentially significant revenue producer for local 
governments.

Ohio EPA and the Treatment of Flowback 
Wastewater

The Marcellus Shale boom in Pennsylvania has 
provided Ohio regulators with some guidance in 
terms of how to deal with the low-salinity flowback 
from Marcellus and Utica Shale wells in Ohio. 
Citing concerns over high total dissolved solids 
in Pennsylvania’s Monongahela River as a result of 
discharges from Marcellus Shale oil and gas wells, 
the Ohio EPA has been hesitant to issue National 
Pollutant Discharge Elimination System NPDES 
permits to Ohio wastewater facilities seeking to 
accept and treat such discharges. 

In particular, the Ohio EPA is concerned with the 
impact to Ohio waterways if the low-salinity waste-
water is treated and then discharged into them. The 
concern stems from the Ohio EPA’s belief that a 

Frank Merrill
Partner
Bricker & Eckler LLP

Matthew Warnock
Associate
Bricker & Eckler LLP

Desmond Cullimore
Construction Fellow
Bricker & Eckler LLP
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typical wastewater treatment facility cannot treat all 
of pollutants in the flowback water (specifically total 
dissolved solids consisting of chlorides, sodium and 
sulfates), and would rely on dilution of the low-salinity 
wastewater. It is for this reason that Ohio regulators 
are encouraging disposal through injection in Class 
II underground injection control wells. 

It is clear, however, that the use of Class II wells will 
not be the sole method for disposal of the flowback 
wastewater. The Ohio EPA will examine the treat-
ment of low-salinity flowback at public wastewater 
treatment plants on a case-by-case basis as long as: 
(1) the flowback water contains 50,000 mg/L or less 
of total dissolved solids; (2) the wastewater treat-
ment facility applies for a modification to its NPDES 
permit, including proposed limits for total dissolved 
solids, chlorides, and possibly other pollutants such 
as sulfates, sulfides, benzene, toxic organic chemi-
cals and radium and uranium isotopes; and (3) in 
some circumstances, meets certain other regulatory 
requirements such as:

•	 Requiring	wastewater	treatment	facilities	to	de-
termine the total dissolved solids concentration 
causing toxicity as determined through biomoni-
toring testing for whole effluent toxicity.

•	 Conducting	periodic	biological	surveys	upstream	
and downstream of the wastewater facility to 
determine the impact on the aquatic biological 
community.

•	 Determining	whether	compliance	with	the	anti-
degradation rule will be necessary based upon the 
Ohio EPA’s position that the low-salinity flowback 
is considered to be an industrial discharge. The 
applicability of the anti-degradation rule would 
require certain information to be submitted to 
the Ohio EPA, including downstream water qual-
ity impacts and impacts to facility operations.

•	 Submission	of	 a	 request	 to	modify	 the	 lo-
cal government’s “sewer use ordinance,” if 
a community has an Ohio EPA approved 
pretreatment program, to include additional 
local limits for pollutants associated with 
the low-salinity discharge and determine if 
biological systems in the unit processes will 
be inhibited. 

•	 Submission	of	a	permit-to-install	(PTI)	appli-
cation if the facility plans to install or modify 
any wastewater collection or treatment equip-
ment needed to accept the low-salinity 
discharge. Additional monitoring may also 
be required as a part of a PTI approval. 

The City of Warren’s Modification to its 
(NPDES) Permit

The Ohio EPA recently issued an NPDES permit 
modification (NPDES 3PE00008*MD), effective 
December 1, 2010, to the City of Warren allowing 
its wastewater treatment plant to accept 100,000 
gallons per day (gpd) of flowback water. View-
ing the 100,000 gpd limit in the NPDES as too 
restrictive, the City of Warren filed an appeal with 
the Environmental Review Appeals Commission 
(ERAC No. 786501). 

The City’s basis for the appeal is that the Ohio EPA 
had “no reasonable technical basis nor lawful justifi-
cation” to set such a restrictive limit on the quantity 
of flowback water discharged from the wastewater 
treatment plant, while also pointing out that the 
restriction does not appear in law or in the permits 
of other municipal dischargers. Furthermore, the 
City is claiming that the Ohio EPA used “inaccurate, 
outdated and inappropriate data” to set the discharge 
limit and also set the limit based on “hypothetical, 
outdated, future, speculative scenarios, including 
possible ‘future load increases’ and ‘future changes 
to Ohio water quality standards.’” 

Upcoming Seminars  Involving Bricker & Eckler LLP Attorneys

For Registration Information, call or email Amy Abbey at (614) 227-4989 or aabbey@bricker.

Date & Time         Seminar                                     Location                              B&E Speakers                        Sponsors

06.10.2011 Common Mistakes in the Bidding West Chester  D. Shevelow; B. Hyden Bricker & 
(Lunch program) and Administration of Ohio Conference Center    Eckler LLP 
 Public Construction Projects West Chester, OH 

11.17.2011 9th Annual Top Gun The Conference Center K. Brown; D. Cullimore; S. Davis;  Bricker & 
(Full day program) Construction Claims at OCLC M. Evans; S. Gillis; B. Hyden;  Eckler LLP 
 Seminar Dublin, OH C. McCloskey; J. Rosati; 
   D. Shevelow; S. Wampler
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Are We Adding Too Much Fluoride?
On January 7, 2011, the U.S. Department of Health 
and Human Services announced that it is recom-
mending that water treatment plants provide 0.7 
mg/L of fluoride in public drinking water supplies.  
The current recommended range is 0.7 to 1.2 mg/L.  
In 2006, the U.S. EPA requested that the National 
Academies of Science review new data on the affects 
of fluoride.  The National Academies of Science 
recommended that the U.S. EPA update its health 
and exposure assessments and consider the effects 
of fluoride on bone and dental health while consid-
ering all the sources of fluoride.  The Department 
of Health and Human Services plans to release final 
guidance on fluoridation in the spring of 2011.  

In Ohio, Ohio Rev. Code § 6109.20 requires com-
munities larger than 5,000 to keep fluoride levels 
in the range of 0.8 - 1.3 mg/L.  Initially, thirty 
Ohio communities are exempt from the fluoride 
requirement; however, seven of those communi-
ties have since started using fluoride. 

For more information on scientific assess-
ments and actions on fluoride, see the U.S. 
Department of Health and Human Servic-
es available at: http://www.hhs.gov/news/
press/2011pres/01/20110107a.html. 

Water Regulation Update

New Concerns Regarding  
Hexavalent Chromium 
In January, the U.S. EPA issued guidance to 
water systems on how to assess the prevalence 
of hexavalent chromium (chromium-6) in 
response to new scientific data that suggests 
hexavalent chromium poses health concerns in 
people exposed over long periods of time.  The 
guidance includes recommendations on where 

to collect samples, how often to collect samples, 
and laboratory analytical methods in an effort to 
enhance monitoring of hexavalent chromium.  
For more information on EPA’s new guidance, 
visit EPA’s website at http://water.epa.gov/drink/
info/chromium/guidance.cfm 

What to Keep Your Eye on 
Bricker & Eckler LLP keeps track of upcoming 
administrative policies and regulations that affect 
drinking water systems.  The following are some 
of the proposed issues we are tracking. 

•	 The	U.S.	EPA	has	begun	the	process	to	develop	
a regulation for perchlorate.  According to the 
U.S. EPA, perchlorate affects the normal de-
velopment of the thyroid in developing fetuses 
and infants.  The U.S. EPA will next evaluate the 
feasibility and affordability of treatment tech-
nologies to remove perchlorate from drinking 
water and examine the cost/benefit of possible 
standards.

•	 The	U.S.	EPA	is	planning	to	develop	one	regu-
lation to address 16 separate volatile organic 
compounds that may cause cancer.  These 
chemicals, including trichloroethylene and 
tetrachloroethylene, are typically found in 
industrial solvents and discharged from indus-
trial operations.  Addressing contaminants in 
groups instead of addressing individual con-
taminants is a part of the EPA’s new strategy 
for drinking water to provide public health 
protection quicker than in the past. 
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A Political Subdivision’s Immunity 
from Liability for Basement Flooding 
as a Result of a Sewer Backup
Under the doctrine of political subdivision im-
munity, a political subdivision often has immunity 
against claims that arise while the political subdivi-
sion is acting under its authority.  Statutes exist to 
provide political subdivisions with this protection.  
These same statutes often provide exceptions to po-
litical subdivision immunity and defenses against 
these exceptions.  

In City of Trotwood v. South Central Construc-
tion, LLC, 2011 Ohio App. LEXIS 206, the Second  
Appellate District found that a city was not liable 
under political subdivision immunity for basement 
flooding where a contractor left a sewer lateral  
uncapped during the demolition of a high school. 

In Trotwood, a contractor working on the demo-
lition of a high school was required under the 
contract to cap a sewer lateral at the site. City 
inspectors visited the site and reminded the con-
tractor to cap the sewer line.  The contractor capped 
the sewer lateral inside the building, but did not cap 
the sewer lateral outside the building.  A substantial 
rain fell and the pit where the lateral was located 
filled with rain and entered the sewer.  The excess 
water caused the sewer to back-up and flood many 
basements in a residential neighborhood. 

The residents affected by the sewer back-up filed 
suit against the city and others for damages as a 
result of the back-up.  The trial court found that the 
city was not liable based on political subdivision 
immunity and the residents appealed. 

The Ohio Revised Code outlines a three-part test 
to determine whether a political subdivision is 
immune from liability.  First, the statute proscribes 
the general rule that a political subdivision is not 
liable for damages for loss of property caused by 
an act of the political subdivision or its employees 
in connection with a governmental or proprietary 
function.  Second, the statute provides multiple 
exceptions that will make a political subdivision 
liable for governmental or proprietary functions.  
Third, the statute provides multiple defenses that 

can restore immunity to a political subdivision 
when one of the exceptions applies.  

In their suit against the city, the residents claimed 
that the city was negligent in the performance of 
a proprietary function by negligently failing to 
inspect the capped utilities and negligently failed 
to maintain its sewer system. 

The residents characterized the city inspectors vis-
iting the site and reminding the contractor to cap 
the sewer line as negligent inspection. The Court 
noted that this is more akin to a non-inspection 
than to negligent inspection.  But, regardless, the 
Court determined that this distinction did not 
change the analysis. 

The residents agreed that immunity generally 
applied to the city, but they argued that the city’s 
“negligent failure to conduct a reasonable inspec-
tion” was a proprietary function and met one of the 
exceptions to the general rule.  Under the statute, 
one of the exceptions to the general rule provides 
that a political subdivision is liable “for injury, 
death, or loss to person or property cause by the 
negligent performance of acts by their employees 
with respect to proprietary functions.”  

The Court, however, noted that the provision or 
non-provision of inspection services is identified 
in the statute as a governmental function, not a 
proprietary function.  In other words, a political 
subdivision is not liable for the governmental func-
tion of determining whether it should or should 
not inspect under a given set of circumstances. 

The residents attempted to argue that there was a 
difference between the governmental function of 
making the decision to provide inspection services 
and the actual act of inspecting, which they consid-
ered a proprietary function.  The Court, however, 
stated that the legislature enacted the statute in-
tending to make all inspections conducted by a 
city a governmental function—not subject to the 
exception at issue. 

Case Summaries
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Next, the Court turned to the residents’ argument 
that the city negligently maintained its sewer 
system.  The maintenance of a sewer system is a 
proprietary function. The Court, however, deter-
mined that the contractor negligently capped a 
city sewer line and that the city knew nothing of 
the issue until after the rain overloaded the city’s 
sewer and resulted in the flooding.  The city located 
the source of the problem and fixed it.  And, the 
city’s camera inspection of the system showed that 

the sewer lines were not blocked or in disrepair.  
The city, therefore, did not negligently maintain 
its sewer system. 

The residents also argued that the city had a duty 
to maintain the lateral because it was put to public 
use, i.e., used by a school.  The Court stated that the 
city was not responsible because the city was not a 
party to the contract to perform the work and did 
not have control over the work performed.  

Does a Contractor’s Comprehensive 
General Liability Insurance Policy  
Cover Defectively Manufactured 
Pipe?  
Does a contractor’s comprehensive general liability 
insurance policy cover defectively manufactured 
pipe?  The Ohio Fifth District Court of Appeals 
says no.

In this case, Water Management Services (WMS) is 
a privately owned water utility in Florida.  In 2002, 
WMS purchased pipe from Clow Water Systems 
Company (Clow) for one of its projects in Florida.  
Clow then entered into a subcontract with Dorsey 
Reconditioning, Inc. (Dorsey) for Dorsey to pro-
vide surface preparation and primer for the pipe 
being supplied to WMS by Clow.  Dorsey had a 
commercial general liability insurance policy issued 
by The Cincinnati Insurance Co. (CIC).

In 2005, after the pipe had been delivered and 
installed, WMS discovered that the primer, inter-
mediate and finish coats were flaking off of some of 
the sections of the pipe, exposing the pipe to corro-
sion.  WMS demanded that Clow fix the problem, 
but Clow refused.

In 2006, WMS filed suit against Clow and others.  
The parties settled the matter for $800,000, of 
which Clow was responsible for $407,500.  Clow 
demanded that Dorsey reimburse Clow for its 
portion of the settlement amount plus all litiga-
tion costs.  Dorsey made a demand from CIC for 
coverage under Dorsey’s general liability insurance 
policy, which was denied by CIC.  After the denial 

by CIC, litigation was initiated between CIC, Clow 
and Dorsey.  CIC sought declaratory judgment 
on whether coverage existed.  Clow and Dorsey 
sought claims against CIC and each other.  Dur-
ing the litigation, Clow and Dorsey entered into 
an agreement whereby Dorsey’s insurance claim 
against CIC was assigned to Clow.  CIC and Clow 
proceeded with their claims against each other at 
the trial court.

Both Clow and CIC filed motions for summary 
judgment with the trial court.  The trial court 
denied CIC’s motion and granted Clow’s motion, 
finding that CIC was required to provide insurance 
coverage in this matter.  Following the decision 
by the trial court on the motions for summary 
judgment, CIC filed an appeal with the Fifth Dis-
trict Court of Appeals arguing that the trial court 
committed a reversible error by declaring that CIC 
“must provide insurance coverage for breach of 
contract claims in a construction defect case.”

Clow’s claim at the trial court level was not that 
the CIC insurance policy should cover the cost to 
remediate the defective surface preparation and 
defective installation of the primer installed by 
Dorsey.  Rather, Clow’s claim was for the dam-
age to the pipe itself and the damage to the outer 
coatings that were installed on top of the primer 
installed by Dorsey.  Moreover, Clow alleged that 
the damages were a result of the negligence of 
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Dorsey during the preparation and installation of 
the primer to the pipe.

CIC’s position on appeal was that there has been no 
property damage caused by an occurrence under 
the insurance policy and therefore they properly 
denied coverage.  In support of this position, CIC 
argued that claims arising out of a failure of an 
insured to perform its contractual obligations is 
excluded under the CIC policy and does not con-
stitute an occurrence.

In reviewing the appeal of CIC, the Court of Ap-
peals analyzed the terms of the CIC insurance 
policy, which included the following exclusions:

Contractual Liability: “Bodily injury” or “property 
damage” for which the insured is obligated to pay 
damages by reason of the assumption of liability 
in a contract or agreement.

Damages to Your Product: “Property damage” to 
“your product” arising out of it or any part of it.

Damage to Your Work: “Property damage” to “your 
work” arising out of it or any part of it and included 
in the “products-completed operations hazard.”

Damage to Impaired Property or Property Not 
Physically Injured: “Property damage” to “impaired 
property” or property that has not been physically 
injured, arising out of:

•	 A	defect,	deficiency,	inadequacy	or	dangerous	
condition in “your product” or “your work”

•	 A	delay	or	failure	by	you	or	anyone	acting	on	
your behalf to perform a contract or agreement 
in accordance with its terms.

In addition to reviewing these insurance provisions, 
the Court of Appeals also reviewed the conduct of 
Dorsey that actually led to the failure of the pipe.  
Specifically, the Court of Appeals considered the 
allegations made by Clow in its complaint and an 
expert report from the case.  In Clow’s complaint, 
Clow alleged that Dorsey improperly applied the 
primer to the pipe and failed to allow the primer 
to cure properly.  Further, the expert report stated 
that “Dorsey’s own misapplication of the primer 
that resulted in a lateral cohesive splitting and 
adhesive failure between the different layers of 
the coatings and between the primer of the pipe” 
caused the failure.  

Although Clow had claims for negligence and 
breach of contract in its complaint, the Court of 
Appeals determined that both claims arose out of 
the same set of facts; that Dorsey improperly per-
formed its work under its subcontract agreement.   
Based on this determination, the Court of Appeals 
agreed with CIC and ultimately found that Clow’s 
negligent claim was really a breach of contract 
claim and stated that “[Clow] believes if you call 
a claim negligence and use the appropriate words, 
it is negligence, thereby adopting the old adage ‘if 
it looks like a duck and quacks like a duck, then it 
probably is a duck’.”  

After determining that Clow’s negligence claim 
was really a breach of contract claim, the Court of 
Appeals then determined that Clow’s claims were 
excluded under the CIC insurance policy and re-
versed the trial court’s decision. 
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