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I. Introduction

Judicial thinking on class actions has evolved significantly in the past decade.
Whereas class certification was once virtually a matter of pleading, courts have become
ever more demanding in their scrutiny of class allegations. Indeed, the procedural
aspects of class litigation have changed substantially in recent years:

 The “rigorous analysis” implicit in Rule 23 has gained real meaning as courts
have begun to weigh the relative costs of class litigation.

 The use of Daubert1 hearings at the certification stage forces plaintiffs establish
the science that is so often critical either to issues of causation or the
methodologies by which classes may be identified.

 The increased scrutiny given to the commonality and predominance requirements
of Rule 23(b)(2) and (3) is reshaping the availability of the class mechanism.

 The renewed interest in Article III standing may further raise the pleading bar and
reduce the types of claims that will be allowed in the class action arena.

In addition to the emerging trends in class litigation, the U.S. Supreme Court has
substantially altered the once familiar pleading standard under Rule 12(b)(6). While
plaintiffs remain entitled to the presumption that their factual allegations are true, the
advent of Twombly2 and Iqbal3 have changed the pleading game forever. No longer is it
enough to show that there is a “conceivable” theory of liability. Now a plaintiff must
show that the theory is “plausible on its face.” Mere recitals of elements—which used to
pass muster under Rule 23—“will not do.”

Perhaps most significant is the recent decision in Wal-Mart Stores, Inc. v. Dukes,
131 S. Ct. 2541 (2011). The U.S. Supreme Court has forever redefined the most
essential questions in class litigation: What is a common question? A plaintiff must now
show that the common question “can generate common answers apt to drive the
resolution of the litigation.” 131 S. Ct. at 2551. The “common answer” formulation is
already changing the way federal courts think about class certification.

What does all of this mean to the class action practitioner? The game has
changed. The more demanding standards for class certification now suggest a renewed
scrutiny on the class claims themselves. And when better to assert these heightened
standards than at the earliest stage in the case?

1Daubert v. Merrill Dow Pharm., U.S. 509 U.S. 579, (1993)
2 Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007).
3 Ashcroft v. Iqbal, __U.S.__, 129 S. Ct. 1937 (2009).
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This paper identifies a few issues for defense counsel to consider when
examining—and responding to—a class complaint.

II. Motions To Dismiss

A. The “New” Pleading Standard: Twombly and Iqbal

There is considerable debate in academic and judicial circles whether the recent
U.S. Supreme Court decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)
and Ashcroft v. Iqbal, __U.S.__, 129 S. Ct. 1937 (2009) have substantively altered the
standard of review under Federal Rule 12(b)(6), or whether they do little more than
clarify previous cases that focused on a plaintiff’s obligation to plead facts instead of
legal conclusions.

At least one commentator points to a quantitative analysis of Federal Rule
12(b)(6) decisions pre- and post- Twombly/Iqbal. She contends that dismissals under
Federal Rule 12(b)(6) have increased from 46% under the now-abandoned standard
articulated in Conley v. Gibson, 355 U.S. 41 (1957), to 56% decided following Iqbal.
She concludes that the odds of a successful motion to dismiss today are 1.81 times greater
than under Conley. See The Tao of Pleading: Do Twombly and Iqbal Matter
Empirically?, 59 American University Law Review, 559 (Patricia W. Hatamyar).

While Twombly and Iqbal reaffirm some of the familiar pleading concepts
developed in the years following Conley, the language of the cases suggests that the
pleading bar has been raised. Consider the following precepts:

 When considering a motion to dismiss under Rule 12(b)(6), a court must
determine whether a complaint “contain[s] sufficient factual matter, accepted as
true, to ‘state a claim for relief that is plausible on its face.’” Ashcroft v. Iqbal, __
U.S. __, 129 S. Ct. 1937, 1949 (2009) (quoting Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007)).

 The “tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusions. Threadbare recitals of the
elements of a cause of action, supported by mere conclusory statements, do not
suffice.” Iqbal, 129 S. Ct. at 1949.

 “Labels and conclusions” or a “formulaic recitation of the elements of a cause of
action will not do,” nor will “naked assertion[s]” devoid of “further factual
enhancements” support a claim for relief Twombly, 550 U.S. at 555, 557.

 A “court considering a motion to dismiss can choose to begin by identifying
pleadings that, because they are no more than conclusions, are not entitled to the
assumption of truth.” Iqbal, 129 S. Ct. at 1950.
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 Even when a complaint does contain well-pleaded factual allegations, “a court
should assume their veracity and then determine whether they plausibly give rise
to an entitlement to relief. Iqbal, 129 S. Ct. at 1950.

 “A claim has facially plausibility when the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liable for
the misconduct alleged.” Iqbal at 1949.

 This inquiry as to plausibility is “a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense . . . .
[W]here the well-pleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but has not ‘show[n]—‘that
the pleader is entitled to relief’.” Iqbal, 129 S. Ct. at 1950.

In the class action arena, there is reason to believe that the heightened
Twombly/Iqbal pleading standard has enhanced the chances for successful defense
motions. Consider the following:

Moss v. U.S. Secret Service, 572 F.3d 962, 972 (9th Cir. 2009) (dismissing class
claims asserting violation of First Amendment rights arising from the relocation
of protestors: “The factual content contained within the complaint does not allow
us to reasonably infer that the Agents ordered the relocation of Plaintiffs’
demonstration because of its anti-Bush message, and therefore it fails to satisfy
Twombly and Iqbal.”)

Keys v. Humana, Inc., 2010 U.S. Dist. LEXIS 75096, at *10 (W.D. Ky. July 26,
2010) (dismissing class alleging race discrimination: “[T]he absence of any []
allegations [suggesting that the white employees performed tasks similar to those
carried out by the plaintiff] prevents the court from inferring that the employees
who were not terminated were similarly situated to the plaintiff” and therefore
“she has not adequately stated a cause of action under Iqbal.”)

Strobel v. SLH Transp., Inc. 2010 U.S. Dist. LEXIS 33426, at **6-7 (E.D. Tenn.
April 5, 2010) (negligence claim dismissed because the allegation that
defendant’s actions were the proximate cause of her injuries “is a legal conclusion
that, by its own terms, requires the development of additional proof to support a
plausible claims for relief.”)

In re Toshiba America HD DVD Mktg. & Sales Practices Litig., 2009 WL
2940081, at * 13 (D. N.J. Sept. 11, 2009) (plaintiffs failed to plead causation and
omissions in consumer claim: “Plaintiffs fail to allege when Toshiba made its
alleged misrepresentations and when, if ever, the Plaintiffs were exposed to those
misrepresentations. With respect to the alleged omissions . . . the Plaintiffs
similarly do not plead facts—only conclusions—when they allege that they would
not have purchased the HD DVD Players or paid a premium” for them if there
had been full disclosure of marketing plans.)
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III. Challenging The Class

A. The Class Definition

“Rule 23 contains both implicit and explicit conditions that must be satisfied
before a class action may be maintained.” 5 James Wm. Moore, et al., Moore’s Federal
Practice ¶ 23.20, at 23-43 (3d ed. 2007) (“Moore’s”). There are two implied pre-
requisites that bear directly on early motion practice.

First, a district court must perform a “rigorous analysis” of all of the requirements
before certifying a class. Pipefitters Local 636 Insurance Fund v. Blue Cross Blue Shield
of Michigan, __ F.3d __, 2011 WL 3524325 (6th Cir. Aug. 12, 2011) (reh’g and reh’g en
banc denied Sept. 20, 2011).

Second, the class must be ascertainable. John v. Nat’l Sec. Fire and Cas. Co., 501
F.3d 443, 445 (5th Cir. 2007). The requirement that a class be ascertainable is described
as “fundamental” to class certification. See Oshana v. Coca-Cola, 472 F.3d 506, 513 (7th

Cir. 2006).

There are several tests for ascertainability. The first is whether the class is
administratively feasible—that is, whether the court will be able to determine with
reasonable precision who is a member of the class. McBean v. City of New York, 2009
U.S. Dist. LEXIS 72690 at *38 (S.D. N.Y. Aug. 14, 2009).

The second is whether the class definition “provides a court with tangible and
practicable standards for determining who is and who is not a member of the class.”
Moore’s, ¶ 23.21 at 23-44. The court must be able to apply the class definition to “each
proposed class representative and find that the class representative is a member of the
class.” Id. at 23-45.

“Because the requirement must be met eventually and because confronting the
issue early on can preserve judicial resources, most courts prefer to treat ascertainability
as a threshold requirement.” The New Class Action Landscape: Trends and
Developments in Class Certification and Related Topics 2005-2011, Prof. John Coffey,
Sept. 1, 2011 (appearing in BNA Class Action Report 9/23/11) (citing Dunnigan v.
Metropolitan Life Ins. Co., 214 F.R.D. 125, 135 (S.D.N.Y. 2003); Conigilaro v.
Norwegian Cruise Line, 2006 U.S. Dist. LEXIS (S.D. Fla. 2006)).

The real issue is this: Class definitions that lack precision or are based on
subjective criteria inevitably create more problems than they solve. They require the
court to engage in highly individualized findings of fact just to identify who is in the
class. Those classes defeat the purpose of Rule 23 because none of the economies or
efficiencies of class treatment are present.
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Worse, some definitions are defined in terms of the ultimate issues of liability.
These classes require the court to decide the case—or part of it—just to figure out who is
in the class. Known as “fail-safe” classes, courts routinely refuse to certify in order to
avoid the dual problems of (1) invading the province of the jury, and (2) permitting “one-
way intervention”—that is, either a plaintiff wins simply because they are in the class, or
they are not in the class and, therefore, not bound by any adverse judgment against the
class.

From the foregoing, several key principles emerge:

 Challenges to ascertainability should be made at the earliest point in the litigation.

 Flawed definitions yield flawed classes.

 A “rigorous analysis” of the substantive claims and the evidentiary burdens
relating to the proposed class will clarify whether the case may be tried as a class
action.

Among the most common flaws in class definitions are:

 The “Unmanageable” Class;

 The “Fail-Safe” Class; and

 The “No-Injury” Class.

Each is addressed, below.

1. The Unmanageable Class

The unmanageable class is one that requires a court to make extensive,
individualized findings of fact with respect to each putative plaintiff to determine whether
they satisfy the requirements for class membership. While these classes exist across a
broad substantive spectrum, they share a common diagnostic trait: The underlying
substantive claims are typically fact-intensive, even where there is an allegation of a
common practice, use of a common form or practice, and the like. The key to a
successful challenge is to analyze the underlying legal claims, and explain to the court
why determination of class membership will require individualized mini-trials. The
following cases are illustrative.

Pipefitters Local 636 Insurance Fund v. Blue Cross Blue Shield of Michigan, __
F.3d __, 2011 WL 3524325 (6th Cir. Aug. 12, 2011) (reh’g and reh’g en banc
denied Sept. 20, 2011) (Reversing grant of certification over 550 to 875
institutional third party benefits administrators. District court failed to recognize
that “ERISA fiduciary status is a ‘crucial . . . threshold factual issue specific to’
each and every class member, requiring the court ‘to make so many
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individualized determinations as to proposed class members’ in order to
determine ERISA fiduciary status, such that a class action could not be a superior
form of adjudication.”)

Haynes v. Planet Automall, Inc., __ F.R.D.__, 2011 WL 355613 (E.D.N.Y.) (Aug.
12, 2003) (Denying class certification under federal Truth In Lending Act for
alleged failure to disclose processing fee and extended warranty charge as part of
finance charge, instead of amount financed. Since many class members requested
that such charges be included in the amount financed, the questions “could not be
answered uniformly on a class-wide basis.” “Administration of a case involving
separate inquiries about the nuances of hundreds of sales is almost certain to inflate the
costs to the parties and the time and effort required by the court in supervising discovery
and trial. This is a strong reason for denying class certification.”)

Pastor v. State Farm Mut. Auto. Ins. Co., 487 F.3d 1042 (7th Cir. 2007)
(Affirming denial of certification of class of insureds who did not receive a $10
benefit payable “if you do not rent a car while your car is unusable.” Certification
would require individual hearings to determine “whether and how long the car
was out of service,” “whether the member notified State Farm that the car was out
of service (and for how long) and that he hadn’t rented a car and was therefore
entitled to $10 a day for x days.” “The picture of a federal judge presiding over
thousands of evidentiary hearings each involving a trivial amount of money is not
a pretty one.”)

Romberio v. Unumprovident Corp., 385 Fed. Appx. 423, 2009 WL 87510 (6th Cir.
2009) (Reversing certification of ERISA class consisting of those who had “long-
term disability claim denied, terminated, or suspended . . . after being subjected to
any of the practices alleged in the Complaint.” Court said that plaintiffs
“challenged a group of loosely defined practices that were not applied uniformly
to a discreet, easily-defined class of individuals,” and would include those whose
benefits were properly denied. (Emphasis in original.) The definition failed to
provide objective criteria, and would require individualized fact-finding).

Kissling v. Ohio Cas. Co., 2010 WL 1978862 (E.D. Ky. 2010) (Dismissing
pursuant to Rule 12(b)(6) a class complaint arising from alleged failure to pay
insurance claim within 30 days as required by Kentucky statute. Determining
membership would “involve ‘mini-trials’ for each potential member of the
putative class to determine what type of notice of proof of claim was given to
Defendant, and whether a ‘good faith attempt to settle’ was made within thirty
days of Defendant’s receipt of proper notice.”)

2. The “Fail-Safe” Class

The “fail-safe” class is closely related to the unmanageable class, and appears
frequently in class pleadings.
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A fail-safe class is “defined by the merits of [the plaintiffs’] legal claims, and [is]
therefore unascertainable prior to a finding of liability in the plaintiffs’ favor.”
Velazquez v. HSBC Finance Corp., 2009 WL 112919, at *4 (N.D. Cal. Jan. 16, 2009). A
fail-safe class is inherently deficient in that it “precludes membership unless the liability
of the defendant is established.” Kamar v. RadioShack Finance Corp. 375 Fed. Appx.
734, 735 (9th Cir. 2010). Thus, class definitions that “require the court to determine the
merits of every individual’s claim to determine if they are within the class generally do
not satisfy [the ascertainability] requirement.” Rodriguez v. Gates, 2002 WL 1162675 at
*__ (C.D. Cal. May 30, 2002).

Fail-safe classes create numerous problems. The “class definition identifies the
persons who are entitled to relief, bound by the final judgment” and, “[a]s such,
implicates substantial due process rights for both class members and the Defendants.”
Chaz Concrete Co. LLC v. Codell, 2006 WL 2453302, at *5 (E.D. Ky. Aug. 23, 2006)
(citations omitted). For example, they run counter to the principles of res judicata, and
class-wide preclusion that lie at the heart of class litigation. Indeed, the fail-safe class is
also referred to as “one-way intervention.” That is, a ruling in favor of the defendant on
liability means there is no class, so no unnamed plaintiffs are bound by the judgment; yet
the same unnamed plaintiffs would have the full benefit of any decision in their favor.
American Pipe & Constr. v. Utah, 414 U.S. 538, 547 (1978).

Fail-safe classes also inhibit the ability of courts to notify class members of the
action, and to provide them with the constitutionally-required opportunity to opt out of
litigation. Singer v. AT&T Corp., 185 F.R.D. 681, 685 (S.D. Fla. 1998). Indeed,

[T]he requirement that there be an identifiable class demands more than just an
objective definition, and more than just meeting the threshold requirement of
theoretical ascertainability; the requirement that there be a class will not be
deemed satisfied unless the class description is sufficiently definite so that it is
administratively feasible for the court to determine whether a particular
individual is a member.

Dumas v. Albers Med., Inc., 2005 U.S. Dist. LEXIS 33482, at **15-16 (W.D. Mo. Sept.
7, 2005) (emphasis added).

Helpful diagnostic traits include:

 References to “wrongful conduct”;

 State of mind;

 Subjective criteria;

 Individual reliance, and the like.
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There is reason to believe that the Sixth Circuit is increasingly amenable to
addressing the fail-safe issue on motions to dismiss. Indeed, “[b]efore delving into the
‘rigorous analysis’ required by Rule 23, a court should first consider whether a precisely
defined class exists and whether the named plaintiffs are members of the proposed class.”
Bentley v. Honeywell Interntl., Inc., 223 F.R.D. 471, 477 (S.D. Ohio 2004) (emphasis
added). Representative cases include:

Randleman v. Fidelity Title Ins. Co., 646 F.3d 347 (6th Cir. 2011) (affirming
decertification of class alleging entitlement to a discount where a borrower
refinanced the same property with the same lender within 10 years.. A class of
those “entitled to relief” was fail-safe because “[e]ither the class members win or,
by virtue of losing, they are not in the class and, therefore, not bound by the
judgment.” Id. at 352. The court stated that the fail-safe class definition was an
“independent ground for denying class certification.” Id.)

Schilling v. Kenton Cty., 2011 WL 293759 (E.D. Ky. Jan. 27, 2011) (court struck
class claims pursuant to Rule 12(b)(6) alleging Eighth Amendment violations
arising from “denial of medical attention” and “appropriate and necessary
medication” as a result of “Defendants’ neglect and deliberate indifference.” Id.
at *2. Court found the class definition to be fail-safe because it could “not
determine its individual members without reviewing the evidence relative to each
[detention center] inmates’ incarceration, which would amount to a merits-based
inquiry of each individual’s claim.” Id. at *6.)

Eversole v. EMC Mortg. Corp., 2007 WL 1558512 (E.D. Ky. May 29, 2007)
(denying certification of class of those “whose mortgage loan accounts EMC
failed to post or credit with timely mortgage payments to reduce principal and pay
interest in accordance with the terms of their mortgage loans.” Court would be
required “to hold ‘mini-hearings on the merits’” and only “after completing
individual decisions on the merits could any class be identified.” Id. at **1, 5.)

Chaz Concrete Co. v. Codell, 2006 WL 2453302 at *5 (E.D. Ky. June 23, 2006)
(certification denied in RICO claim against state officials for alleged fraud in
connection with the awarding of contracts to qualified disadvantaged business
enterprises. Even a modified definition to include “only those properly certified
DBEs who took some action in reliance on the Defendants’ misrepresentations”
was fail-safe because it still required the court “to make an inquiry into the merits
of the case” to determine who acted in reliance. Id. at *13.)

3. The “No Injury” Class.

Among the most significant innovations in class litigation is the evolution of the
“no injury” class action lawsuit. These cases appear in a number of substantive
disciplines, including:

 Products liability;
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 Medical Monitoring;

 Statutory violations; and

 Data/security breaches, among others.

In many cases, the plaintiffs claim that they have been exposed to an increased
risk or fear of injury, even though they have suffered no injury in fact. Typical theories
include:

 The possibility that a hidden defect will eventually manifest itself may reduce the
value of the plaintiffs’ property, causing economic injury;

 The possibility of a future injury is/has/may cause emotional distress;

 Breach of warranty, fraud, or other unfair or deceptive act by delivering a
defective product; and

 Exposure to a toxic substance may increase the risk of disease, even though the
plaintiff has not yet suffered an adverse or observable effect;

 A technical violation of a statute that provides money damages even though the
no harm has been suffered.

Among the most vexing of the no injury classes are those involving a wide array
of state and federal statutes. Many statutes impose civil damages for each violation,
including attorneys fees, whether or not a plaintiff has suffered any injury. Examples
include:

 Electronic Communications Privacy Act, (“ECPA”) and the Stored
Communications Act, (“SCA”), 18 U.S.C. §§ 2701, et seq., (prohibit unauthorized
access to electronic communications—e-mails—or stored electronic information).
Civil liability for statutory damages. There is a split of authority as to whether
actual damages must be established. Compare Van Alstyne v. Elec. Scriptorium,
Ltd., 560 F.3d 204-206 (4th Cir. 2009) (actual damages required to state claim)
with Pure Power Boot Camp, Inc. v. Warrior Fitness Boot Camp., LLC, 759 F.
Supp. 2d 417, 428 (S.D.N.Y. 2010) (Congress intended to impose monetary
penalty irrespective of actual injury) and Freedman v. Town of Fairfield, 2006
U.S. Dist. LEXIS 66857 (D. Conn. Sept. 19, 2006) (same).

 Truth in Lending Act (“TILA”), 15 U.S.C. §§ 1601, et seq., (mandates disclosure
requirements on those who extend credit to consumers, and imposes statutory
damages of up to $500,000 for a violation. Actual damages not required to bring
suit and collect. See, e.g., Purtle v. Eldridge Auto Sales, 91 F.3d 797, 799 (6th

Cir. 1996); Gambardella v. G. Fix & Co., 716 F.2d 104 (2nd Cir. 1983).
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 Cable Communications Privacy Act (“CCPA”), 47 U.S.C. § 551 (imposes daily
liquidated damage award for failure to inform cable customers of extent of
personally identifiable information collected from, and expected use of such
information). Courts recognize private cause of action even without actual injury.
See Wilson v. American Cablevision of Kansas City, Inc., 133 F.R.D. 573, 577
(W.D. Mo. 1990) (acknowledging that “it is difficult to conceive how a subscriber
might suffer actual injury,” but deferring to a congressional grant of damages.
“All violations of the Act are actionable.” Id. at 859); Metrovision, Inc. v. Wood,
864, F. Supp. 675. 680 (E.D. Mich. 1994) (allowing counterclaim in piracy case
without showing actual damages for alleged failure to provide required notice).

 Fair and Accurate Credit Transactions Act of 2003 (“FACTA”) 15 U.S.C. § 1581
(requires merchant to remove all but last 5 digits of credit card number, and
imposes statutory damage for violation). See Ramirez v. Midwest Airlines, Inc.,
537 F. Supp. 2d 1161, 1163 D. Kan. 2008) (denied summary judgment where
defendant showed that there was no risk of injury: “A statute itself may create a
legal right,” and “an invasion of [that right] causes an injury sufficient to create
standing.” See also Korman v. Walking Co., 503 F. Supp. 2d 755, 759 (E.D. Pa.
2007).

 The Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. § 227(3) (allows
private right of action with alternative damages provision).

 Fair Credit Reporting Act, 15 U.S.C. §1681n (allows up to $1,000 as an
alternative to actual damages sustained).

 Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. U.S.C. § 2607
(charges for settlement services in violation of the Act are entitled to three times
the amount of any charge paid. See Moore v. Radian Group, 233 F. Supp.2d 819
(E.D. Tex. 2002) (failure to allege that PMI or other settlement service was of
inferior quality, or that PMI payments were kicked back to lenders failed to
satisfy injury-in-fact requirement of Article III). But see Edwards v. First
American Title Corp., 610 F.3d 514 (9th Cir. 2011), cert. granted in part, 131 S.
Ct. 3022, 180 L. Ed.2d 843 (June 20, 2011), infra.

 See also:
o Fair Debt Collections Practices Act, 15 U.S.C. §1692;

o Migrant and Seasonal Worker Protection Act, 29 U.S.C. § 1854;

o Electronic Funds Transfer Act, 15 1693m(a)(2);

o Homeowners Protection Law, 12 U.S.C. § 4907.

Courts have shown an increasing willingness to examine the injury-in-fact
requirement of Art. III when class plaintiffs do not allege any direct injury. The Sixth
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Circuit recently affirmed the grant of summary judgement in a medical monitoring case
where the plaintiffs showed were able to show no more than an infinitesimal risk of
future injury.

On the other hand, there remains a split of authority with respect to the how much
a plaintiff needs to show to establish standing. The issue will be addressed this term in
the U.S. Supreme Court, in Edwards v. First American Title Corp., 610 F.3d 514 (9th Cir.
2011), cert. granted in part, 131 S. Ct. 3022, 180 L. Ed.2d 843 (June 20, 2011).

Edwards v. First American Title Corp., 610 F.3d 514 (9th Cir, 2011), cert. granted
in part, 131 S. Ct. 3022, 180 L. Ed.2d 843 (June 20, 2011) (reversing denial of
class certification in case arising under the Real Estate Settlement Procedures Act
(“RESPA”). Plaintiffs alleged that referral agreement between defendant and an
Ohio-based title insurance company violated anti-kickback provisions of RESPA,
even though the referral neither increased the price nor decreased the quality of
the title insurance. Defendant moved to dismiss on the basis that the plaintiff
lacked Art. III standing. Ninth Circuit held that because “statutory text does not
limit liability to instances in which a plaintiff is overcharged, . . . Plaintiff has
established an injury sufficient to satisfy Article III.” Id. at 517.)

Hirsch v. CSX Transp., Inc., ___ F.3d ___, 2011 WL 3926369 (6th Cir. Sept. 8,
2011) (affirming grant of summary judgement where experts testified that, at
most, the class plaintiffs’ “alleged injuries consist solely of the increased risk of . .
. certain diseases . . .” Id. at *3. Plaintiff’s own experts placed the risk
“somewhere around 50% of a one in a million additional risk of developing
cancer.” Id. at *4. Describing the risk as “proverbially small,” the court noted
that the average American stands a greater chance of drowning in a bathtub in any
given year (1/840,000) than the risk of contracting cancer advanced by Plaintiffs’
experts. Id. )

IV. Conclusion

Each class action is unique. The substantive claims, the available defenses, the
preclusive effect of a settlement, and the business needs of a client all drive the initial
response to the complaint.

Yet by their very nature, class actions share common traits that often support
thoughtful motions at the threshold of the case. Classes seeking individualized damages
often raise fail-safe class and predominance issues. Statutory and medical monitoring
claims will often raise standing issues. And larger, complex cases will raise
manageability and superiority issues. The challenge for defense counsel is to identify,
articulate, and simplify these issues for crisp presentation by motion.

Early motion practice thus has many benefits. Motions educate the trial judge.
They may force concessions from the plaintiff. They may force a helpful amendment to a
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complaint or the narrowing of claims, or reveal the absence of facts to support an
amendment. They may even result in outright dismissal of the suit. Whatever the
outcome, effective motions will advance the progress of the case.
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Pipefitters, 2011 WL 3524325 at *10.

© 2011 Bricker & Eckler LLP

Pipefitters

Commonality must be analyzed in light of 
the substantive burden of proof necessary 
to find liability.

© 2011 Bricker & Eckler LLP

Pipefitters

Reversed, not remanded.
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Pastor v. State Farm Mut. Auto Ins. 
Co., 487 F.3d 1042 (7th Cir. 2007)

© 2011 Bricker & Eckler LLP

Pastor v. State Farm

“The picture of a federal district judge 
presiding over thousands of evidentiary 
hearings each involving a trivial amount of 
money is not a pretty one.”

Pastor, 487 F.3d at 1047. 

© 2011 Bricker & Eckler LLP

Pastor v. State Farm

“But when a separate evidentiary hearing is 
required for each class member’s claim, 
the aggregate expense may, if each claim 
is very small, swamp the benefits of class-
action treatment.”

Pastor, 487 F.3d at 1047.
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“Unmanageable” Class: 
Diagnostics

• Individualized Inquiries

• Fact Intensive

• Mini-Trials

© 2011 Bricker & Eckler LLP

The “Fail-Safe” Class

• Defined By The Merits

• One Way Intervention

• Heads I Win, Tails You Lose

© 2011 Bricker & Eckler LLP

Randleman v. Fidelity Title Ins. 
Co., 646 F.3d 347 (6th Cir. 2011) 
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Randleman Class Definition
All persons who 

(i) paid for title insurance issued by defendant Fidelity National Title 
Insurance Company in connection with the refinancing of a 
residential mortgage loan on property located in Ohio that was 
completed on or after February 15, 2000

(ii) were entitled to receive the “reissue” or “refinance” rate for title 
insurance pursuant to section 8 or section 9 of the Filed Rates (for 
transactions prior to February 1, 2002) or PR-9 or PR-10 of the Filed 
Rates (for transactions February 1, 2002 to the present) and 

(iii) paid more than the “reissue” or “refinance” rate for such title 
insurance.

© 2011 Bricker & Eckler LLP

Randleman v. Fidelity Title Ins.

“The class the district court initially certified was 
flawed in that in only included those who are 
‘entitled to relief.’ This is an improper fail-safe 
class that shields the putative class members 
from receiving an adverse judgment.  Either the 
class members win or, by virtue of losing, they 
are not in the class and, therefore, not bound by 
the judgment.”

Randleman, 646 F.3d 347, 352.

© 2011 Bricker & Eckler LLP

Hickman Class Definition
All persons who

(i) Paid for a lender’s policy of title insurance issued by First 
American Title Insurance Company in connection with the 
refinancing of a residential mortgage on property that was located 
in Ohio that was completed on or after February 2, 2000;

(ii) Where the subject property previously had been mortgaged
within the applicable look-back period; and

(iii) Paid more than the discounted “reissue” or “refinance” rate for 
such title insurance.

Randleman, 646 F.3d at 351.
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Eversole v. EMC Mortg. Corp., 
2007 WL 1558512 

(E.D. Ky. May 29, 2007) 

© 2011 Bricker & Eckler LLP

Eversole Class Definition
Since January 2001, all individuals:

(1) Who have given mortgages on residential property located in 
Kentucky,

(2) Whose mortgage loan accounts relating to such property EMC 
has serviced, and

(3) Whose mortgage loan accounts EMC failed to post or credit with 
timely mortgage payments to reduce principal and pay interest in 
accordance with the terms of the mortgage loans. 

Eversole, 2007 WL 1558512 at *1.

© 2011 Bricker & Eckler LLP

“Failsafe” Class: Diagnostics

• Defined By The Merits

• Subjective Criteria

• “Wrongful” Conduct

• One Way Intervention

• Heads I Win, Tails You Lose
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The “No-Injury” Class

• Risk Of Future Harm

• Violation Of Statute

• No Harm, No Class

© 2011 Bricker & Eckler LLP

Hirsch v. CSX Transp., Inc.,
___ F.3d ___, 2011 

WL 3926369 (6th Cir. Sept. 8, 2011) 

© 2011 Bricker & Eckler LLP

Hirsch v. CSX

“What makes the present claim conceptually 
unique is that the Plaintiffs . . . [have] not 
suffered any discernable compensable 
injury.”

Hirsch, 2011 WL, 3926369 at *3.
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Hirsch v. CSX

“Rather, their alleged injuries consist solely 
of the increased risk of—and 
corresponding cost of screening for—
certain diseases that, according to 
Plaintiffs, are more likely to occur as a 
result of the train crash.”

Hirsch, 2011 WL, 3926369 at *3.

© 2011 Bricker & Eckler LLP

Hirsch v. CSX

“To even approach that number, we can 
look at the average person’s risk of dying 
from bathtub drowning in any given year
(1 in 840,000).”

Id. at *4 (citing HARVARD CENTER FOR 
RISK ANALYSIS)

© 2011 Bricker & Eckler LLP

Edwards v. First American Title 
Corp., 610 F.3d 514 

(9th Cir, 2011), cert. granted in 
part, 131 S. Ct. 3022, 180 L. 
Ed.2d 843 (June 20, 2011) 
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“No-Injury” Class: Diagnostics

• Risk Of Future Harm

• Violation Of Statute

• No Harm, No Class

© 2011 Bricker & Eckler LLP

CONCLUSION

© 2011 Bricker & Eckler LLP
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Class Action Fairness Act

Bricker & Eckler LLP
Bridget Purdue Riddell

100 S. Third Street
Columbus, Ohio 43215

(614) 227-2311
briddell@bricker.com

I. Class Action Fairness Act of 2005

A. Purposes

1. Assure fair and prompt recoveries for class members with legitimate
claims (119 Stat. 4, § 2(b) (2005))

2. Restore intent of the framers of the U.S. Constitution by providing for
federal court consideration of interstate cases of national importance under
diversity jurisdiction (Id.)

3. Benefit society by encouraging innovation and lowering consumer prices
(Id.)

4. Prevent “forum shopping,” i.e. national class actions in certain hand-
picked jurisdictions with reputations for hostility to business defendants
(119 Stat. 4, § 2(a)(4) (2005))

5. Increase judicial scrutiny of class action settlements, including “coupon
settlements” whereby class counsel receives large fees and the class
members receive coupons of little value (119 Stat. 4, § 2(a)(3) (2005))

B. Effective Date:

1. CAFA applies “to any civil action commenced on or after [February 18,
2005]” (119 Stat. 4, § 9 (2005))

II. Consumer Bill of Rights

A. Coupon Settlements (codified at § 28 U.S.C. § 1712)

1. Contingency Fees – Must be based on the “value to class members of the
coupons that are redeemed”

2. Other Attorneys’ Fee Awards

(a) Must be based upon “the amount of time class counsel reasonably
expended working on the action”

(b) Fee requires court approval

3. Coupon Settlement Plus Injunctive Relief
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(a) Portion of attorneys’ fee related to coupon award must be based on
the value of the coupons to the class members

(b) Portion of attorneys’ fee related to injunctive relief must be
calculated based on the amount of time reasonably expended
working on the action

4. Courts may receive expert testimony regarding the actual value of coupons
redeemed

5. Coupon settlement may be approved only after a hearing and written
determination that the settlement is “fair, reasonable, and adequate for
class members.” The court may also, in its discretion, provide for
distribution of unclaimed coupons to charitable or governmental
organization, as agreed by the parties

6. Examples of Coupon Settlements:

(a) Todd v. Retail Concepts Inc., 2008 U.S. Dist. LEXIS 117126
(M.D. Tenn. Aug. 22, 2008)

(i) Class Allegations: Violation of the Fair and Accurate
Credit Transaction Act by printing customers’ credit card
expiration dates on receipts. But subsequent change in law
would prevent recovery for receipts printed between 2004
and 2008.

(ii) Proposed settlement:

(a) Coupons of $15 off the customers’ next purchase
of $125 or more

(b) Class counsel would receive $120,000

(iii) Court found coupon settlement to be reasonable and fair
because the settlement “provides a clear financial benefit to
Class Members that they would not today be entitled to
receive” given the amendment to FACTA

(b) West v. Carfax, Inc., Trumbull Co. No. 2008-T-0045, 2009-Ohio-
6857 (Ohio Case – not subject to CAFA – but demonstrates that
coupon settlements continue in Ohio)

(i) Class allegations: Carfax violated the Ohio Consumer Sales
Practices Act, and the common law, by not informing
customers its reports did not contain all information
regarding vehicles’ histories,

(ii) Proposed settlement:

(a) Class members would receive their choice of
vouchers, including a $20 refund on a vehicle
inspection, one or two free Carfax vehicle
history reports, a 50% discount on an unlimited
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number of Carfax vehicle history reports within a
thirty day period

(iii) 11th District reversed approval of class settlement, in part
because the trial court did not determine whether the
coupons had any actual value, i.e. by projecting the number
of claims that would be made or projecting redemption
rates

B. Other Class Member Rights

1. Court may not approve settlement that provides for payment of greater
sums to some class members over others solely on the basis that the higher
paid class members are located in closer geographic proximity to the court
(28 U.S.C. 1714)

2. Not later than 10 days after a proposed settlement is filed in court, each
defendant in the action must serve the appropriate federal or state official
(the Ohio Attorney General) with notice of the settlement, including the
Complaint, any scheduled hearing dates, and either:

(a) Names of class members in the state, and the estimated
proportionate share of the claims of such members, or if this is not
feasible

(b) A reasonable estimate of the number of class members in the state
and the estimate of their proportionate share of the claims

3. In Ohio, CAFA notices are posted on the Ohio Attorney General website:
http://www.ohioattorneygeneral.gov/Briefing-
Room/Newsletters/Consumer-Law-Advisor/August-2011/Class-Action-
Fairness-Act-Notices

III. Federal Diversity Jurisdiction

A. Original Jurisdiction (28 U.S.C. § 1332). Federal district courts have original
jurisdiction of any civil action in which:

1. Amount in Controversy. The matter in controversy exceeds the sum or
value of $5M in the aggregate, exclusive of interest and costs, and

2. The class contains 100 or more members (§1332(a)(5)(B))

3. Any class member is diverse from any of the defendants

B. Amount in Controversy

1. Failsafe Classes

(a) Failsafe class is a class defined by the underlying merits

(b) Can present difficulty for removal by defendant in estimating the
number of putative class members, because defendant is forced to
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concede the underlying merits in order to determine class
membership

2. Circuit Splits on Amount in Controversy Questions:

(a) What standard should apply in proving the $5M requirement is
met if the plaintiff does not allege a specific sum of damages?

(i) Preponderance of the Evidence: Sixth, Eighth and Eleventh
Circuits

(a) Sixth Circuit: Smith v. Nationwide Prop. & Cas.
Ins. Co., 505 F.3d 401 (6th Cir. 2007)

(b) Fourth, Fifth, Eighth & Eleventh Circuits:
Bartnikowski v. NVR, Inc., 307 Fed. Appx. 730,
734 (4th Cir. 2009); Garcia v. Koch Oil Co. of
Tex. Inc., 351 F.3d 636 (5th Cir. 2003); Bell v.
Hershey, 557 F.3d 953, 957 (8th Cir. 2009);
Lowery v. Ala. Power Co., 483 F.3d 1184 (11th
Cir. 2007)

(ii) Legal Certainty: Third Circuit

(a) Morgan v. Gay, 471 F.3d 469, 473 (3d Cir.
2006) (same)

(iii) Mixture Between Legal Certainty and Reasonable
Probability, Depending on the Circumstances: Ninth
Circuit

(a) Lowdermilk v. U.S. Bank. Nat’l Ass’n, 479 F.3d
994, 999 (9th Cir. 2007)

(iv) Reasonable Probability: First, Second and Seventh

(a) Party need only provide a good faith estimate,
supported by evidence, to satisfy $5M
jurisdictional amount, and case should not be
remanded unless opponent demonstrates that
recovery of that amount is legally impossible.
(Bloomberg v. Service Corp. Int’l, Case No. 11-
8009 (7th Cir. Apr. 14, 2011).

(b) Amoche v. Guarantee Trust Life Ins., 556 F.3d
41 (1st Cir. 2009); Hughes v. La Salle Bank Nat'l
Ass'n, 2007 U.S. App. LEXIS 26766 (2d Cir.
N.Y. Nov. 19, 2007)
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(b) Which party’s evidence/allegations should the Court look to
toward determining whether the $5M requirement is met?

(i) Look to the value to the plaintiffs of the rights or injuries at
issue. Smith v. Nationwide Property & Casualty Ins. Co.,
505 F.3d 401, 406 (6th Cir. 2007)

(ii) Look to either party’s viewpoint to determine the value.
See, e.g., McMahon v. Advance Stores Co. Inc., No. 5:07-
CV-123, 2008 WL 183715 (N.D. W.Va. Jan. 18, 2008).

(c) Is discovery permissible to demonstrate an amount in controversy
greater than $5 million?

(i) Notice of removal must contain evidence of the amount in
controversy. Lowery v. Alabama Power Co., 483 F.3d
1184 (11th Cir. 2007) (notice of removal must itself contain
the evidence)

(ii) Limited jurisdictional discovery permitted. Tompkins v.
Basic Research LLC, No. Civ. S-08-244, 2008 WL
1808316, at *3 (E.D. Calif. April 22, 2008)

(d) Can defendants produce their own declarations to demonstrate
the amount in controversy?

(i) Yes – Defendants’ declarations accepted. Spivey v.
Vertrue Inc., 528 F.3d 982 (7th Cir. 2008) (accepting
defendant’s declarations)

(ii) No – The Court must look to Plaintiffs’ documents alone.
Thomas v. Bank of America Corp., 570 F.3d 1280 (11th
Cir. 2009).

IV. Exceptions to Diversity Jurisdiction

A. Home State Exception (§1332(d)(4)(B)

1. Rule: The district court must decline to exercise jurisdiction if:

(a) More than two-thirds of the proposed class members are citizens of
the forum state, and

(b) The “primary defendants” are citizens of the forum state

2. How does a court determine whether a defendant is a “primary”
defendant for jurisdictional purposes?

(i) Primary defendants are liable to the vast majority of the
class members, and all of the primary defendants must be
residents of the home state. Kendrick v. Std. Fire Ins. Co.,
2007 U.S. Dist. LEXIS 28461 (E.D. Ky. Mar. 31, 2007)

(ii) Local defendant was not “primary” where liability was not
distinguishable between local and non-local defendants.
Adams v. Fed. Materials Co., 2005 U.S. Dist. LEXIS
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15324 (W.D. Ky. July 28, 2005)

B. Local Controversy Exception (§1332(d)(4)(A) The district court must decline
to exercise federal diversity jurisdiction if:

1. Rule:

(a) More than two-thirds of class members are citizen of the forum
state,

(b) At least one defendant is a defendant that:

(i) Is a citizen of the forum state,

(ii) Whose conduct forms a “significant basis” for the asserted
claims,

(iii) From whom the class seeks “significant relief”

(c) The “principal injuries” occurred in the forum state,

(d) A class action involving similar factual allegations against any
defendant has not been filed in the previous three years

2. How should the court determine whether two-thirds of class members
are citizens?

(a) No home state or local controversy exists where class definition
involved all customers of insurance companies doing business in
Kentucky over a five year period. “To conclude that over this
period at least two-thirds of these persons remained citizens of the
state would be sheer speculation at this stage.” Nichols v.
Progressive Direct Ins. Co., No. 06-146-DLB, 2007 U.S. Dist.
LEXIS 28689 (E.D. Ken., March 31, 2007).

(b) More than two-thirds of class members were considered citizens
where class definition expressly limited to “Ohio residents.” Ford
Motor Credit v. Jones, 2007 WL 2236618 (N.D. Ohio July 31,
2007)

3. When are the “significant basis” and “significant relief” prongs met?

(a) The Sixth Circuit has not yet discussed the meaning of "significant
relief" and “significant basis" as used in CAFA. Am. Gen. Fin.
Servs. v. Griffin, 685 F. Supp. 2d 729, 734 (N.D. Ohio 2010)

(b) But, the Third and Eleventh Circuits have held that these
provisions require a comparison between the local defendant's
significance and the significance of all the defendants. Id.

(i) Local defendant was a “significant defendant” where
multiple claims were brought exclusively against local
defendant and only limited claims brought against foreign
defendant. Id.
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(ii) Class sought “significant relief” from local defendant
where permanent injunction and the bulk of damages
sought from local defendant. Id.

4. When do “principal injuries” occur in the forum state?

(a) Principal injuries in Ohio where defendants failed to refund
premiums and to charge proper interest rates in Ohio, the class
plaintiff lives in Ohio, the loans and accompanying insurance
policies were issued in Ohio, and Ohio residents make up the
putative class. Am. Gen. Fin. Servs. v. Griffin, 685 F. Supp. 2d
729, 735 (N.D. Ohio 2010)

C. Distinct Nexus Exception. The district court may decline jurisdiction “in the
interests of justice” where:

1. Greater than one-third but fewer than two-thirds of the aggregate class
members are citizens of the forum state,

2. The “primary defendants” are citizens of the forum state

3. The balance of the following factors weighs in favor of declining
jurisdiction:

(a) whether the claims asserted involve matters of national or
interstate interest;

(b) whether the claims asserted will be governed by laws of the State
in which the action was originally filed or by the laws of other
States;

(c) whether the class action has been pleaded in a manner that seeks to
avoid Federal jurisdiction;

(d) whether the action was brought in a forum with a distinct nexus
with the class members, the alleged harm, or the defendants;

(e) whether the number of citizens of the State in which the action was
originally filed in all proposed plaintiff classes in the aggregate is
substantially larger than the number of citizens from any other
State, and the citizenship of the other members of the proposed
class is dispersed among a substantial number of States; and

(f) whether, during the 3-year period preceding the filing of that class
action, 1 or more other class actions asserting the same or similar
claims on behalf of the same or other persons have been filed.

D. Who has the burden to establish one of the exceptions?

1. Burden falls upon the party seeking to invoke the exception. Bruer v.
Jim’s Concrete Brevard Inc., 538 U.S. 961 (2004).
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V. Specific Class Actions Excluded under CAFA

A. Where primary defendants are “State, State officials, or other governmental
entities”

B. The aggregate number of members of a class action is less than 100

C. Claims exclusively involving a “covered security” under either the Securities Act
of 1933 or the Securities Exchange of 1934; state laws governing corporations;
and rights, duties, obligations (inclusive of fiduciary duties) relative to any
security that falls within the Securities Act of 1933

VI. Removal and Remand

A. When Should You Remove?

1. Traditional one-year removal period for diversity suits is eliminated

2. 30 Days to Remove: A defendant may file a notice of removal within 30
days after receiving an amended pleading, motion, or order and
determining that the action is subject to removal in accordance with 28
U.S.C. 1332(d) (28 U.S.C. § 1446(b))

(a) The rule in Section 1446(b) that precludes the filing of a notice of
removal more than one year after the action was commenced does
not apply to diversity jurisdiction under CAFA.

3. Consent of other defendants not required.

(a) Rule under Section 1446(b) that all defendants are required to
consent to removal is eliminated for purposes of CAFA removal.

4. A defendant who is a citizen of the forum state is generally precluded
from removing an action (28 U.S.C. 1441(b))

B. Can Counterclaim or Cross Claim Defendants Remove?

1. Sixth Circuit Says No-- only original defendants may remove.

(a) Counterclaim Defendants - In re: Morgan & Pottinger, P.S.C.,
2010 U.S. App. LEXIS 27015, at *1-2 (6th Cir. 2010)

(b) Morgan & Pottinger began with an action to collect credit card
debt. Id. at *1. The original defendant (“debtor”) filed a
counterclaim pursuant to the Fair Debt Practices Act and state law
against the plaintiff, also naming an additional counterclaim
defendant. Id. The additional counterclaim defendant removed the
case to federal court, but the district court granted the debtor’s
motion to remand. Id. The additional counterclaim defendant
sought permission from the Sixth Circuit to appeal the remand
order pursuant to CAFA. Id.

(c) In denying the petition for permission to appeal, the Sixth Circuit
held:
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“The district court’s ruling is consistent with the decision
of our sister circuit holding that CAFA does not authorize
removal by an additional counterclaim defendant.
Palisades Collections LLC v. Shorts, 552, F.3d 327, 334-37
(4th Cir. 2008), cert. denied, 129 S. Ct. 2826, 174 L. Ed. 2d
553 (2009); see also First Bank v. DJL Props., LLC, 598
F.3d 915, 917-18 (7th Cir. 2010) (CAFA does not authorize
removal by a counterclaim defendant); Progressive W. Ins.
Co. v. Preciado, 479 F.3d 1014, 1017-18 (9th Cir. 2007)
(same). In addition, the ruling is consistent with the body of
law providing that the term “defendant” in the removal
statutes is narrowly construed. See, e.g., Shamrock Oil &
Gas Corp. v. Sheets, 313 U.S. 100, 61 S. Ct. 868, 85 L. Ed.
1214 (1941); First Nat’l Bank of Pulaski v. Curry, 301 F.3d
456, 462 (6th Cir. 2002).”

In re: Morgan & Pottinger, P.S.C., 2010 U.S. App. LEXIS
27015, at *1-2 (6th Cir 2010).

(d) Cross-Claim Defendants - Ford Motor Credit v. Jones, 2007 WL
2236618 (N.D. Ohio July 31, 2007) ("[T]he argument that
Congress intended to allow a cross-claim defendant to remove a
case in enacting the CAFA is tenuous at best. In the Sixth Circuit,
a cross-claim defendant is not permitted to remove an action.")

C. When Can You Remove a Mass Action?

1. Mass actions are removable under CAFA when the following
requirements are met:

(a) Amount in controversy over $5M

(b) Minimal diversity

(c) Monetary claims of over 100 members

(d) Common questions of law and fact

(e) At least one plaintiffs’ claim in excess of $75,000

(i) Caveat: Each plaintiff’s claim does not have to be greater
than $75,000, but claims that fall below this threshold
should be remanded. See Lowery v. Alabama Power Co.,
483 F.3d 1184 (11th Cir. 2007).
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D. Remand -- Review by Court of Appeals

(a) Court of Appeals may accept appeals of a grant or denial of a
motion to remand if appeal is filed within 7 days after entry of
order

(b) Court of Appeals must render a judgment not later than 60 days
after the date on which such appeal was filed, unless an extension
is granted

(i) For any period of time by consent of the parties, or

(ii) For 10 days for good cause shown and in the interests of
justice

(c) If a final judgment on the appeal is not issued within that time
period, the appeal is denied

VII. Strategic Considerations in Deciding Whether to Seek Removal under CAFA

A. Cost considerations:

1. Are all of the jurisdictional requirements met?

2. Are there any outstanding questions that might defeat removal?

3. Is the cost of a removal fight worth it to your client?

B. Venue considerations:

1. Federal class action jurisprudence is much more developed than Ohio
class action case law

2. However, the Ohio Supreme Court has said that it adheres to federal case
law as well in making its class action determinations. Wilson v. Brush
Wellman, Inc., 103 Ohio St.3d 538, 2004-Ohio-5847, ¶17, fn. 4 (federal
courts provide “an appropriate aid to interpretation” of Ohio class action
jurisprudence).

C. Additional considerations

1. If the amount in controversy is not pled to be over $5M in the Complaint,
the defendant must attempt to prove the jurisdictional amount is met with
detailed evidence, largely from its own records. Do you want to provide
all of this free discovery to the plaintiffs, which might include the
identities of possible deponents or possible admissions?

2. Settlement could be more difficult under CAFA given the extra
protections afforded to class members set forth in the “consumer bill of
rights.”
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What Is CAFA?

� Class Action Fairness Act of 2005
� 28 U.S.C. Sections 1332(d), 1453 

and 1711-1715

© 2011 Bricker & Eckler

What Does CAFA Do?

• Grants federal courts jurisdiction over 
certain mass and class actions 

• Alters traditional diversity jurisdiction and 
removal rules

• Increases judicial scrutiny on class 
settlements 
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CAFA’s Origins
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Opponents of CAFA 

• Class Action Moratorium Act
• Will bar class actions involving state laws 

from being heard in state courts
• More burdensome, expensive and time-

consuming for a group of injured persons 
to seek redress 
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Proponents of CAFA 

• Prevent forum shopping
– Madison County, Illinois 

• Multi-state or nationwide class actions 
should be heard in federal court

• Increase judicial scrutiny of class 
settlements 
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What CAFA Changed
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1. Consumer Bill of Rights
2. Changes rules for federal jurisdiction for 

class and mass actions
3. Changes rules for removal to federal 

court

Core Elements of CAFA 
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Consumer Bill of Rights 

• 28 U.S.C. 1711-1715
• Coupon Settlements (Section 1712)
• Restriction on approval of settlements 

involving large fees to class counsel 
(Section 1713)

• Settlement cannot discriminate based on 
geographic location (Section 1714)

• Notices to governmental officials (Ohio 
Attorney General) (Section 1715)
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Changes to Federal Jurisdiction

Section 1332(d)92) 
1332(d)(Total of > $5M, 
exclusive of interest and 
costs

Section 1367: At least one 
named Plaintiff has > $75K 
in controversy

Amount in 
Controversy

Minimal Diversity 
Section 1332(d)(2) Any
class member diverse 
from any defendant

Section 1332: Complete
diversity between all class 
representatives and all 
defendants 

Citizenship

Rule 23(a)(1) PLUS 
more than 100 class 
members

Rule 23(a)(1): “so numerous 
that joinder of all members 
is impracticable”

Numerosity

CAFA Class ActionTraditional Rule
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Changes to Removal Rules

Section 1453: 
Not required

Section 1446(a):
Yes.  All 
defendants must 
consent to removal

Consent 
Required?

Section 1453: 
Any original
defendant can 
remove

Section 1441: In 
diversity cases, 
only out-of-state 
defendants can 
remove 

Citizenship

CAFA RuleTraditional Rule
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More Changes to Removal Rules

Section 1453: 
Remand decisions 
reviewable

Section 1447(d): 
District Court decisions 
to remand are not 
reviewable 

Appellate 
Review

Section 1453: 30 
day rule applies; 
no one year limit

Section 1446(b): 30 days 
after receipt of 
removable complaint; no 
removal after 1 year

Deadlines

CAFA RuleTraditional Rule
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Effects of CAFA on Class 
Action Filings
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Impact on Class Filings

• From 2005-2008, 72% increase in class 
action activity in District Courts

• Dramatic increase in original diversity 
class actions filed in federal court

• Forum shopping shifted to federal court
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Key Questions

(1) Should you remove?
(2) If yes:

a) Can you remove under the traditional rules?
b) Can you remove under CAFA?
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Should You Remove?

• Considerations:
– The law: Federal law more settled than Ohio 

on class action issues
– The judge
– The jury
– Home court advantage in state court
– Settlements

Can Your Case Be Removed 
Under CAFA?

© 2011 Bricker & Eckler

© 2011 Bricker & Eckler

Are you an original Defendant?

• Only original Defendants can remove
• Who can’t remove?

– Counterclaim Defendants
– Cross-Claim Defendants
– State, State officials or governmental entities
– Claims exclusively involving a “covered 

security”
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Original Defendants 
Can Remove If. . .

• Amount in Controversy > $5M 
• More than 100 putative class 

members
• Any class member diverse from 

any defendant
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Amount in Controversy
(Sixth Circuit)

• Defendant’s Burden
• Preponderance of the Evidence

• Value of the Plaintiffs’ rights or injuries 
• Disclaimers
• Proving the $5M threshold without 

admitting it
• Jurisdictional discovery

But Wait!
Does an Exception Apply?
(Objecting party must prove 

availability of exception)
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Home State Exception
§1332(d)(4)(B) 

The district court must decline to exercise 
jurisdiction if:

1) More than two-thirds of the proposed class 
members are citizens of the forum state, and

2) The “primary defendants” are citizens of the 
forum state 
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Local Controversy Exception
§1332(d)(4)(A) 

The district court must decline to exercise federal
diversity jurisdiction if:

1) More than 2/3 of class members are citizens of the 
forum state,

2) At least one defendant is a defendant that:
a. Is a citizen of the forum state, 
b. Conduct forms a “significant basis” for the claims, 
c. From whom the class seeks “significant relief”

3) The “ principal injuries” occurred in the forum state,
4) A class action involving similar factual allegations 

against any defendant has not been filed in the 
previous three years
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“Interests of Justice” Exception

• The district court may decline jurisdiction 
“in the interests of justice” where:

1) Greater than one-third but fewer than two-thirds 
of the aggregate class members are citizens of 
the forum state,

2) The “primary defendants” are citizens of the 
forum state, and
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“Interests of Justice” Exception
3) Balance of the following factors weighs in favor of 

declining jurisdiction:
• Matters of national or interstate interest?
• Which state law will govern?
• Is Complaint pleaded to avoid federal jurisdiction?
• Does forum with a distinct nexus with the class members, the 

alleged harm, or the defendants?
• Is the number of local citizens in the class substantially larger 

than the number of citizens from other states in the class? 
• Is the number of citizens from other states dispersed among a 

substantial number of states?
• During the 3-year period preceding the filing, has 1 or more 

other class actions asserting the same or similar claims on 
behalf of the same or other persons have been filed?
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Questions?
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For more information

Bridget Purdue Riddell, Esq.

Bricker & Eckler LLP
bpurdue@bricker.com

614.227.2311
100 South Third Street
Columbus, Ohio 43215

Columbus | Cincinnati-Dayton | Cleveland
www.bricker.com
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