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This document has been pre-
pared as a general reference
document for informational
purposes. The information
contained herein is not in-
tended to be and should not
be construed as legal advice.
Each circumstance should be
considered and evaluated
separately, and possibly with
involvement of legal counsel.

Please contact Bricker &
Eckler for permission to re-
print this bulletin in part, or
in its entirety.

Governor Strickland’s Executive Order

Introduction

On January 8, 2007, immediately after being sworn
in, Ohio Governor Ted Strickland signed his first
Executive Order to establish an ethics policy for
his administration. Among other things, Execu-
tive Order 2007-01S requires the Governor, his staff,
cabinet agencies and state boards and commis-
sions to decline virtually all gifts from individuals
and companies that interact with the state, except
de minimus gifts valued at under $20.

It is important to note that Ohio ethics laws have
not changed. It has been illegal for a public em-
ployee to accept a gift of “substantial value” from
any person or company doing business with,
seeking to do business with, or regulated by the
government since 1974 when Ohio’s first ethics
laws went into effect. Executive Order 2007-01S
provides greater context to existing state law and
sets a new policy for the administration that will
impact any individual or business that works with
the state.

Among other things, the new Executive Order will
require businesses to certify their understanding
of and compliance with the Executive Order and
state ethics laws in state contracts and grant docu-
ments. Companies that have not already reviewed
and revised their policies governing corporate
interactions with public employees should take
the opportunity to do so now.

Ohio Ethics Laws

There are a number of ethics laws that regulate
the conduct of public officials and those employ-
ees who interact with them. Corporate clients
should pay close attention to section 102.03(F) of
the Ohio Revised Code, which provides:

No person shall promise or give to a pub-
lic official or employee anything of value
that is of such character as to manifest a

substantial and improper influence
upon the public official or employee
with respect to that person’s duties.

In order to determine whether or not a particu-
lar gift might violate this statute, the Ohio
Ethics Commission uses the following very
fact-specific test:

(1) Is the source of the gift improper?
(2) Is the gift of substantial value?

If the answer to both questions is “yes,” then
the gift might violate R.C.102.03(F) and criminal
sanctions (up to a $1,000 fine and six months in
jail) could be imposed.

Improper Source

In general, the Ohio Ethics Commission defines
an improper source as any entity that is: (1)
regulated by; (2) doing business with; (3) seek-
ing to do business with; or (4) interested in,
matters before the public entity that employs
the recipient of the gift. Accordingly, a corpo-
ration that holds a public contract, grant or
license of some sort with a public agency is an
improper source to the employees or officials
of that public agency. There is no exception for
along-standing friend or neighbor. If your com-
pany is regulated by, doing business with or
interested in matters before the agency, you can
be an improper source regardless of how long
you and the public official have been personal
friends.

Substantial Value

There is no clear test in the law for determining
whether a gift is of “substantial value.” State
law does not contain a specific dollar amount.
Nor has the Ohio Ethics Commission estab-
lished a specific standard for determining if an
item is of “substantial value.”
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However, the Ohio Ethics Commission has repeatedly
reviewed the question of whether a particular item
constitutes “substantial value” and has issued a num-
ber of Advisory Opinions to provide guidance on the
matter. In general, a modest lunch, a coffee mug, or a
small gift is probably not “substantial.” But a dinner
at an upscale restaurant, tickets to a professional
sporting event, lodging, or a golf outing have all been
deemed to be “substantial” and are illegal if given by
an improper source. Because the value of gifts is
aggregated over the course of a calendar year, a se-
ries of modest lunches or several small gifts will be
deemed to be of “substantial value.”

Executive Order 2007-01S

Executive Order 2007-01S sets a policy for all
Governor’s Office staff, cabinet level agencies, and
state boards and commissions that prohibits them
from accepting any gifts except gifts from:

* Close family members (defined as parents, chil-
dren, siblings, spouses and domestic partners);

* Personal friends who are not lobbyists, have no
contracts with the State, and do not receive State
grants;

¢ Individuals or groups who on occasion present
atoken gift or inexpensive meal valued at $20 or
less; or

* Government officials from other states or coun-
tries who offer a gift as a gesture of friendship.

The Executive Order makes clear that any additional
restrictions in the ethics laws must also be followed.
Further, all gifts must be reported to the extent
required by law.

The Order requires that each state department and
agency appoint a senior staff member to serve as the
chief ethics officer for the department who will be
responsible for educating staff about all ethical re-
quirements. Cabinet agencies and state boards and
commissions are encouraged to make public meet-
ings more accessible, including presenting meetings
live or recorded on the Internet.

As for private sector entities, the Executive Order re-
quires that state contractors and grant recipients must
certify in writing that they understand and will abide
by Ohio ethics laws and the Executive Order. The Or-
der also requires that the reasons for awarding unbid
contracts must be described in writing and made avail-
able to the public. Finally, the Executive Order creates
an anonymous system for reporting possible ethical
violations.

Practical Application

Entertaining clients and prospective clients is a valu-
able and commonplace practice in the private sector.
However, state law and Executive Order 2007-01S
make this common business practice a risky (and
perhaps illegal) practice with public sector clients.
Because of these ethical considerations, the best
policy is to make sure that your public sector clients
and friends pay their own entertainment expenses.
As a practical matter, most public employers will not
accept any gift or meal from a vendor or grant recipi-
ent, even one of modest value.

There will be times when you or your corporation
must interact with public employees and often times
buying a modest gift or providing a reasonable
amount of food or beverage is perfectly legal and in
compliance with Executive Order 2007-01S.” How-
ever, if you are doing business with or are interested
in matters before the public agency that employs
your guest, be aware that any expenditure of over
$20 could have serious consequences.

Conclusion

Ohio law prevents any individual or corporation that
is doing business with, seeking to do business with,
interested in matters before, or regulated by a public
agency from giving anything of value to an elected
official or employees servicing that public agency.
With recent events and scandals at the state level,
plus the new Executive Order, scrutiny on these prac-
tices will be higher than ever before. The safest policy
is to simply make sure the public official pays his or
her own way. While it may be uncomfortable or em-
barrassing to suggest to your public sector client or
prospective client that they pay their own way, most
public employees understand and often appreciate
the reasons for the suggestion. The alternative could
be public embarrassment, investigation or criminal
conviction.

If you have any questions about the ethical consider-
ations addressed in this bulletin or would like
assistance informing your corporate employees about
these matters, please contact Maria J. Armstrong at
614.227.8821 or marmstrong@bricker.com. In ad-
dition, if you believe that some sort of ethical violation
has occurred, consult legal counsel immediately.

(Footnotes)

**Registered lobbyists and their employers must consider
additional regulations and reporting requirements that
are the subject of a separate Bricker & Eckler LLP
Client Bulletin.



