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n this issue, we offer directors
advice on avoiding four of the most
common mistakes made in violation

of their duty of care.  In another article,
we outline guidelines for corporate
minutes based upon the premise that
“saying less is often better.”

The senior member of Bricker & Eckler’s
corporate transactions group, Mike
Sullivan represents directors, or commit-
tees of directors, in fulfilling their duties
of care and loyalty.  He has represented
independent directors in a number of
different conflictual situations, including
severing ties between Victor Posner and
Triarc Companies, Inc. (parent of Arby’s
and Royal Crown Cola); navigating a
series of “going private” transactions in
which an insurance company acquired
publicly held shares of affiliates; and
disposing of an operating subsidiary

which was the parent’s most
substantial asset to affiliates of
management.

As chair of Bricker & Eckler’s
litigation department, Randy
Wiseman specializes in business
litigation.  He has conducted
both direct and cross examina-
tions of directors and officers on
corporate minutes.  In this
issue, Randy offers his litigation perspective of
what should be said and what should be
avoided to keep corporate minutes from being
embarrassing or becoming harmful evidence.

Our next issue will focus on the recent audit
committee rules finalized in December 1999.
The lead article on this subject comes from the
firm of KPMG, one of the leaders in helping
businesses with new rules.
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Bricker & Eckler LLP’s
Acredula is available to
clients and friends of the
firm, and highlights
information of particular
importance to boards and
executives. The information
contained in this newsletter
is not to be construed as
legal advice or opinion.

We invite you to photocopy
and distribute this newsletter
as you wish.  Or, request
additional copies from us.
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Acredula is
the Latin word for
“owl,” connoting
wisdom.  This
newsletter is
intended as wise
counsel for boards
and executives.

Avoiding Common Duty of Care
Mistakes and Saying Less in
Corporate Minutes Are Featured
in This Month’s Acredula

Flunking the Duty of Care:
The Four Most Common Mistakes
Made By Directors

director’s fiduciary duty to
corporate shareholders is often
 analyzed in two components: the

duty of care and the duty of loyalty.  There
is a mountain of commentary regarding

AAAAA
the duty of loyalty because conflicts of
interest and seizure of corporate opportunity
make for great newspaper stories.  However,
for directors of most corporations, addressing
duty of loyalty issues is not an everyday event.

John P. Beavers
Partner,

 Bricker & Eckler LLP
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dation and the basic analytical data it relied on when
making its recommendation.  Board books should
always be drafted for two audiences: the board and the
potential plaintiffs.  If a voting outcome is uncertain,
the pros and cons of alternatives should be summarized

so that any decision made by the board is
supported by some analysis.

2.  Failing to “qualify” the experts upon which the
director relies.  All directors are entitled to rely
on experts, but that reliance must be reason-
able.  To ensure reasonable reliance, directors
must have a basis for believing that matters
treated by the expert are within his or her
professional or expert competence.  In an age
of web pages and desktop-published brochures,
there is no excuse for failing to provide each
director with a file demonstrating the expertise

      of the investment banker, lawyer, compensation
consultant or accountant being retained and their
familiarity with the unique aspects of the project which
they are addressing.

Even more important, a board must “qualify” an expert
to be free of any conflict which would make reliance
upon the expert’s advice inappropriate.  Directors are
often surprised by experts’ ability to “rise above”
conflicts when a lucrative engagement is offered.  A
simple checklist of questions will assure the independence
the board needs and will serve as additional evidence of
due care by the board in making its determinations.

The engagement process is just as important as the
selection process.  I know of one board of directors that
was very surprised to find that the investment banker it
had engaged for a six-figure fee to prepare a fairness
opinion of an acquisition had, at the same time, accepted
an engagement from the potential acquirer to find an
additional acquisition candidate.  You can imagine the
fun that plaintiffs’ counsel would have had cross-examining
the investment banker on that particular fairness opinion.
This is the kind of problem that a board can easily avoid at
the engagement letter stage by restricting the activities of its
advisors while it has the leverage to do so.

3. Failing to take the time for preparation and reflection
that someone less sophisticated would take.  Both common
sense and court decisions caution that due care is not
exercised in an atmosphere characterized by a massive
information download followed by an immediate
deci-sion.  In spite of this, directors are consistently asked
to trust experts who spend only a few days evaluating an
asset or issue central to the whole future of the corporation.

Michael F. Sullivan
Partner, Bricker & Eckler LLP

On the other hand, the duty of care sets a standard which
impacts nearly every decision a director makes.  The Model
Business Corporation Act provides a good definition of the
duty of care by declaring that directors should discharge
their duties (i) in good faith, (ii) with the care an ordinarily
prudent person in a like position would exercise
under similar circumstances, and (iii) in a manner
they reasonably believe to be in the best interests
of the corporation.  Importantly, the Act also
provides that, when reasonable, the corporate
director is entitled to rely on reports, opinions
and information provided by the corporation’s
officers, outside professionals and committees of
the board on which the director does not serve.
Most states have adopted these concepts.

The majority of directors take their duty of care
quite seriously.  They attend all meetings, ask
questions and call in experts when acting in areas outside of
their expertise.  However, despite employing these safe-
guards, directors continue to take unnecessary chances by
failing to follow some simple guidelines.  The following are
the most common mistakes made by directors.

1. Failure to document reasons for decisions.  Pick any
decision with important economic or strategic conse-
quences made by your board  in the last six to 12
months.  What facts, analysis and expert advice did you
rely upon in making that decision?  If your policy is to
carefully prepare and preserve board books, you will
find a reliable answer there.  If the board books are
prepared with background facts spelled out so as to be
understandable to a stranger, you will be a defense
counsel’s dream client.

If record retention policies are slack, at best, you will
have a vague recollection of the background for your
decision.  Decisions that have turned out badly are the
ones that are challenged.  The 19 good decisions made
before the twentieth bad decision are lost in the
litigation shuffle.  That one bad decision will appear to
be the most important issue that faced the corporation
in recent history.  If it looks like a director made that
decision with scanty background and preparation, that
director is in trouble.

In most corporations, the vast majority of decisions are
made based upon a reasonable recommendation of
management.  When directors’ decisions are made,
each director’s views are memorialized in a recorded
vote.  Officers should be held to no lesser standard.
Board books should contain management’s recommen-
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The dynamics for this kind of rush to judgment are
built-in.  Negotiating partners have nothing to gain and
everything to lose by having an agreement acceptable to
company officers delayed at the board level.  Experts
market themselves based upon their ability to meet
whatever timetable management has set.  Technology
permits near instantaneous assembly and transmittal of
large volumes of data.

Often, a clear understanding of what is driving the
deadline is lost in the process.  Is there an imminent
change of law?  Does delay create adverse tax effects?  Is
prompt action imperative to attain a real strategic
advantage over a competitor?  If not, taking additional
time may well enhance liability protection.

If a decision is challenged based on failure to exercise
due care, the court or jury making the determination
will probably not have the same ability to assemble,
analyze and distribute data as does the board.  Such a
decision-maker might perceive speed—not as efficiency
(which it often is) but as carelessness.
Is it any wonder, then, that the short
time involved in preparing for the
deliberative process is prominently
mentioned by courts finding a
breach of the duty of care?

4. Buying into the fallacy that, if the
board can’t do everything, it shouldn’t
do anything.  Expert opinions are
costly.  Boards predisposed to
seeking an expert opinion are often
dissuaded by the costs.  Often, this is
an understandable exercise of stew-
ardship over corporate funds.  How-
ever, a decision that the usual kind of
protective opinion is not
cost-justified should not end the
board’s inquiry.

Invariably, there are less expensive fallback positions
that will provide significant proof of duty of care
compliance.  Fairness opinion costs vary widely and
generally are based upon the balance sheet strength of
the company rendering the opinion, rather than the due
diligence and analysis involved.  A regional investment
banking firm may charge only a fraction of the fees
charged by a New York major.  A local investment
banker or other professional with similar credentials
may render an opinion that provides a strong shield in
court, in spite of the lack of financial wherewithal
backing that opinion.  Alternatively, individuals with

investment banking expertise who charge on an hourly
basis may provide the board with all of the analytical
data that normally buttresses a formal opinion.  With
this as background for the board’s analysis and consider-
ation of an issue, in the event of litigation, an expert
witness will be able to call upon all of the analytical
materials that were available to the board to prove its
exercise of due care.

Similarly, if full due diligence on a proposed transaction
is cost-prohibitive, the board should ask its professionals
to prioritize legal and accounting issues which might be
addressed and various levels of due diligence which
could be accomplished.

In each of the examples cited above, the message received
by the court, in the event of a later challenge, is that the
board was concerned about the important issues and did
make an effort to arrive at a good decision.  Proving
breach of a duty of care will be much more difficult if the
board’s budgeting of corporate funds committed to
satisfying its duty of care is being challenged instead of its
failure to consult outside experts at all.

Executive Summary

Directors can minimize the risk of a
bad decision resulting in a successful
claim for breach of duty of care by
taking the following steps:

1. Document contemporaneously the
analysis that goes into decisions
and the recommendations made
to the board.

2. Maintain records which show that
the board was familiar with the
experience of its experts prior to
their retention and select and
retain experts in a manner which
will preclude receiving advice
tainted by conflict of interest.

3. Take enough time to assemble and analyze data before
making a decision to show both the reality and the appear-
ance of due care to a third party who may not have access
to the same kinds of high-tech resources as the board.

4. Consider cost-effective alternatives to obtain additional
insight and liability protection when facing an
important decision.

With these guidelines in mind, duty of care litigation may
be nipped in the bud, as plaintiffs discover that they will be
attacking a documented record of attention to, and concern
for, the corporation’s interests.

Proving breach of a
duty of care will be

much more difficult if
the board’s budgeting

of corporate funds
committed to satisfying
its duty of care is being
challenged instead of
its failure to consult
outside experts at all.
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Randolph C. Wiseman,

Partner, Bricker & Eckler LLP
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When It Comes To Corporate Minutes,
Saying Less Is Often Better

aying less is often better when it comes to corporate
minutes.  Minutes have two purposes: to inform and
to protect.  The purpose of this article is to give some

guidelines for accomplishing both.

Considerations

When preparing minutes, consider the following three
questions:

• “Who is the intended audience for these minutes?”
Minutes should meet the information needs of the
audience without creating undue liability.  With
meetings of a board of directors or other governing
body, the intended audience is the shareholders,
owners or members.  With a meeting of a committee
of the board or other governing body, the intended
audience is the board or governing body itself (or
whoever may rely upon the committee or to whom
the committee is responsible).

• “Who may rely on these minutes for purposes of protec-
tion of the business judgment
rule?”  The business judgment
rule protects not only the body
whose proceedings are reflected
by the minutes, but also any
other bodies or persons who
may rely on decisions of that
body.  In many jurisdictions,
protection of the business
judgment rule requires a decision
and requires a duty of care and a
duty of loyalty in making that
decision.

• “Who else may review these
minutes?”  For almost every organization, “who else”
includes government investigators who may be
furthering an investigation and trial attorneys who
may be preparing a cross examination.  For closely
held organizations, “who else” may some day include
investment bankers deciding whether the organization
is a candidate for a public offering, venture capital
companies considering whether to make an invest-
ment, or institution lenders considering whether to
make a loan.

What should be reflected

Compliance with certain procedural matters

For protective purposes, minutes should state, typically in an
introductory paragraph, (i) the date, time and place of the
meeting to reflect compliance with notice requirements and
(ii) who was in attendance to reflect compliance with
quorum requirements.  Typically, board meetings require
notice of time, date and place; reflecting the actual time,
date and place in the minutes is evidence of compliance
with the notice requirement.

Some meetings – for example, special meetings of a
corporation’s shareholders – require notice of purpose as
well as time, date and place.  Reflecting that purpose in
the minutes is evidence of compliance with the notice
requirements, and the minutes can do so simply by
identifying the matters considered, as discussed below.

For evidentiary purposes, it is usually helpful, either in the
introductory paragraph or by signatures at the end of the
minutes, to reflect who presided over the meeting and who

was responsible for the minutes of the
meeting.  A person other than an
officer, such as the organization’s chair
or secretary, who has authority under
the organization’s governing docu-
ments, may preside or take minutes at a
meeting in which the officer is not
present.  If this is the case, the minutes
should reflect so with a simple declara-
tory statement to the effect that “X
served as acting chair to preside at the
meeting” or “Y served as acting secre-
tary to take minutes of the meeting.”

Identification of general matters considered

For protective purposes, especially when a meeting is called
for specified purposes or with an agenda, the minutes
should identify in general terms the matters considered.  For
example, “The directors considered the various documents
presented for consummating the merger of X into Y.”
However, for the reasons discussed below, it is generally
not advisable for minutes to reflect detail regarding the
considerations or the discussions involved.

John P. Beavers
Partner, Bricker & Eckler LLP
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Decisions made

For both informative and protective purposes, the decisions
made are the most important content of the minutes.  A
record of the decisions made is not only the information
needed by most audiences, but is also necessary in many
jurisdictions to invoke protection of the business judgment
rule.  Decisions may be either:

• To take or authorize the taking of some action, or

• Not to take or authorize the taking of some action.

Minutes should reflect either type of decision.  A decision to
take or authorize some action typically takes the form of a
“Resolved” clause, such as:

RESOLVED, that each of the following merger
documents . . . is hereby approved and adopted in the
form presented together with such changes as may be
approved by the officer executing the same on
behalf of this Corporation, which approval shall be
conclusively evidenced by the execution and delivery
of the same by such officer.

A decision not to take or authorize some action is more often
than not less formal than a “Resolved” clause:

The directors considered and decided to decline approval
and adoption of the merger documents presented.

Recording of votes

Generally minutes are not
legally required to reflect who
voted and how he or she voted
on any particular decision.
Except for abstentions for
compliance with the duty of
loyalty and minority votes
requested to be reflected
discussed below, a simple
statement to the effect of either
of the following should suffice:
“the directors adopted the
following resolution” or
“the directors decided to
decline . . . .”

Abstentions for compliance with the duty of loyalty

The laws of many jurisdictions require that any financial or
personal interest of any member of a body in any matter
being considered by that body be disclosed and that the
interested member abstain from voting in any decision with
respect to that matter.  For protective purposes, the minutes
should reflect an abstention when it is because of a financial
or personal interest.  However, the minutes should reflect
only the abstention and not the underlying particular

financial or personal interest.  A simple statement to the effect
of the following will suffice:  “Mr. X abstained for reasons
stated at the meeting.”

Minority votes requested to be reflected

Courts of many jurisdictions hold that members voting on
the non-prevailing side of an issue considered by a body may
request his or her vote be reflected, and if so, minutes should
reflect that requested minority vote.  Many statutes require
negative votes on the non-prevailing side of an issue be
reflected in the minutes.  For example, Delaware’s corporation
law gives a director the right to “cause” his or her dissenting
vote to be “entered” in the minutes.

However, courts have generally not required that the minutes
reflect the member’s reasons for his or her vote even if
requested.  As with the abstention for compliance with the
duty of loyalty, a simple statement to the effect of the follow-
ing will suffice:  “Mr. X requested that his negative vote be
reflected in the minutes.”

Factors considered in making decisions

Minutes should reflect factors considered in making decisions
only if needed by the intended audience or if advisable for
showing compliance with the duty of care.  For example,
minutes should reflect any factors that the intended audience
wants to have considered.  As perhaps best stated by trial
attorney Quintin Lindsmith in his article “Loss Prevention in
the Boardroom:  Keeping Blood Off the Walls” in Acredula
(January 2000):

When it comes to corporate minutes, less is more.
Minutes should be sparse and should have virtually no
detail of the nature of the discussion.  An example of
minutes recording the discussion of an item on the
agenda should be as follows:

“The board next considered the design department’s
recommendation of polka dots over stripes.  Following a
presentation of the issue by Mr. Stripes, there followed a
general discussion and the board voted unanimously to
accept the proposal.”

In certain situations, legal counsel for the body may advise
that minutes list certain considered factors in decisions where
appropriate to reflect the exercise of due care.  The laws of
most jurisdictions allow a body to consider general categories
of factors, such as interests of the organization’s employees,
suppliers, creditors and customers; the community and
society; and the economy of the jurisdiction and nation.  Any
statement of such considered factors should be no more
detailed than necessary to identify those general factors.

Minutes should reflect a board’s reliance upon the advice,
opinion or report of other advisors, including legal counsel, a
committee or an officer.  At times, directors are faced with
decisions that require special knowledge or expertise, which

Generally minutes
are not legally
required to reflect
who voted and
how he or she voted
on any particular
decision.
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the directors themselves do not possess.  Because members
of a governing board may not have the time or resources
to investigate personally every matter that comes before
the board, many governing statutes permit the board to
rely reasonably upon information presented by officers,
employees, board committees, and independent profes-
sional advisors in the board’s decision-making process.  In
such case, the minutes should reflect such reliance with a
simple statement that the board “took such action in
reliance upon the advice of . . . .”

Privileged discussions

At times, discussions at a meeting, especially with legal
counsel regarding legal rights or obligations, are privi-
leged.  Those discussions should not be memorialized in
minutes.  The following simple sentence will suffice: “The
board participated in a privileged discussion on the
subject matter with counsel.”  The minutes should reflect
counsel’s presence in any such session because, as stated
by Mr. Lindsmith in his Acredula article, discussions
between board members and counsel are not discoverable,
and saying less will protect directors against charges of
misconduct.

Minutes should be the only record

Under the laws of most jurisdictions, the minutes of a
proceeding are the official record of that proceeding.  In
such cases, minutes should be the exclusive recording of
the proceeding.  Members of a body who take notes at a
meeting should, as a routine practice, destroy those notes

after satisfying themselves that the minutes accurately
reflect the proceedings.  Many organizations collect all
written material, including notes, at the conclusion of the
meeting; as a routine or customary practice, this has been
accepted by courts of most jurisdictions.

The minutes of the corporation are considered the best
evidence of what transpired at the meeting.  Under the best
evidence rule, other evidence, such as someone’s notes or
memory, is generally not admissible to prove what hap-
pened at the meeting, unless it can be shown that the
minutes have been lost, destroyed, or are otherwise unavail-
able.  Personal notes or memory, however, can be used to
impeach the competence or integrity of a witness.  An
experienced trial attorney can effectively call into question
competence or integrity by asking a witness to explain
differences between his or someone else’s notes and the
minutes or the witness’s memory.

Carefully drafted corporate minutes can both inform and
protect.  Saying less is often the best approach to accom-
plish both.  Drafters of minutes should keep in mind both
the intended audience for the minutes as well as other
possible readers, such as government investigators and trial
attorneys, who are likely not as welcome to the information
as the intended audience.  The minutes should inform the
intended audience and protect against giving a cause of
action to the other.  Minutes should also give enough detail
to show compliance with notice provisions and entitle
reliance under the business judgment rule.  Additionally,
minutes should reflect only the decisions made, including
both those to take and not to take action.  Doing so will
keep the court room from invading the boardroom.


