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Spotlight Focuses on Public Projects
For Final Issue of 2003

Our December issue covers, as usual, a host of topics, but public construction predomi-
nates in the two articles. You will notice the emphasis in Greg Parks’lead article, “Practi-
cal Guidance for Complying with the Public Records Law on Public Construction Projects.”

Anyone involved with a public project to the extent of preparing project records that are
monitored by the public body may be impacted by the Public Records Act. We think that
many of our readers will need to know what Greg has to say.

This month’s offerings include a bonus article,
prepared by Luther Liggett, Jr., a member of
Bricker & Eckler LLP’s Government Relations
Department. The article highlights a recent change
in the law that affects public contracts. This year’s
budget bill, House Bill 95, included a requirement
that no contractor or vendor be awarded a public
contract if the State Auditor has issued a “finding
for recovery” against that company and the find-
ing is unresolved. Starting January 1, 2004, the
State Auditor is to maintain a database of such un-
resolved findings, and public agencies must verify
that a contractor is not in that database before
awarding a contract. Again, this is information
that you need to know if you are involved in pub-
lic contracts of any kind.

Our usual “What the Legislators Are Considering”
changed hardly at all from last month, as Decem-
ber was not a busy month for the General Assem-
bly. The next column—*“What the Courts Are Say-
ing”’—departs from the emphasis on public projects
with three decisions applicable in either public or
private construction. The first two decisions come
from the Sixth Circuit and deal with employee ter-
minations. In the first case, a contractor termi-
nated employees because the property owner/cus-
tomer ordered them off its property. Could the
contractor fire them for this reason? It depended
on the employees’ conduct that brought on the

owner’s anger, and here the court determined
that their conduct was a protected activity,
making their termination illegal. But the ter-
mination in the second case, also decided by
the Sixth Circuit, was justified when the em-
ployee, a crane operator, used his crane to
threaten other employees. Our last case, a de-
cision of the Stark County Court of Appeals,
tackles a different subject altogether: arbitra-
tor misconduct and how to prove it.

The “Aesthetic Effects” clause in most AIA
contracts gives the architect final say over
matters relating to aesthetic effects and is the
subject of this month’s “Holman, Gillis &
Shevelow on Construction Documents.” Next
you’ll find a brief listing of seminars coming
up in January, followed by the return of OSHA
Corner. (This will alternate, for a few months
at least, with the new “Hindsight About Un-
foreseen Site Conditions,” which returns in
January.)

Finally, ADR Corner wraps up the issue with
the first of a series of articles on preparing for
mediation. In this one, columnist Sam
Wampler provides advice about information
gathering. Altogether, we think this issue pro-
vides plenty of material for your serious read-
ing while you are waiting for the New Year’s
Eve Ball to drop on Times Square.
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Practical Guidance for Complying with the
Public Records Law on Public Construction Projects

Gregory T. Parks
Associate
BRICKER CONSTRUCTION

Construction managers, project managers, archi-
tects, and engineers deal with masses of paper every
day to document their projects. Keeping a record—
a “paper trail,” a computer database, or both—of what
occurs on the job is a major responsibility, and they
take it especially seriously when the job is a public
project, such as a school building, a courthouse, a
jail, or a stadium.

In recent years, such owners’ representatives who
work on public projects have seen a new paper come
across their desks: a Public Records Request. Filed
by an interested citizen, a member of the media, or
perhaps an unhappy competitor, this request seeks a
glimpse into the representative’s records for the public
project, as authorized by what is known as the Ohio
Public Records Act, R.C. § 149.43.

Typically, a “person” requests certain records from a
public body. On a public construction project, the
public owner may in turn request that a particular
person (e.g., a construction manager) produce the
requested records. However, Ohio courts have in-
terpreted the Public Records Act to extend directly
to private persons in custody of public records. State
ex rel. Cincinnati Enquirerv. Krings (2001), 93 Ohio
St.3d 654 (public records request was also sent to
representative of the construction manager). Poten-
tially, contractors on a public project also could di-
rectly receive a request to produce public records.
This article will explain the public records law and
how to comply with it.

What is this law, and how far must a construction
manager, project manager, architect, or contractor go
to comply with it? Anyone who works on a public
project—or hopes to do so—may want to know the
answers to the following questions:

1. What are the requirements and the scope of the
Ohio Public Records Act?

2. When is a construction contractor responsible
to provide records to the public?

3. What is the construction contractor’s liability
for failing to comply with this obligation?

To answer these questions, this article will explore
current public records law and the potential conse-
quences for private persons, including construction
managers, architects, project managers, and contrac-
tors, who work on public projects.

The Public Records Act. Ohio’s Public Records
Act is the means by which Ohio’s citizenry obtain
government information. Through this legislation,
Ohio’s General Assembly affirmatively charged state
and local governments to allow the public full access
to most government records. For at least 40 years,
the state laws of Ohio have contained some version
of the public records law. Why did the General As-
sembly determine that such openness was necessary?
Writing in An Ohio Sunshine Laws Update (2000),
former Attorney General Betty Montgomery turned
to the Writings of James Madison to explain the need:

A popular government without popular in-
formation, or the means of acquiring it, is
but a prologue to a farce or a tragedy, or per-
haps both. Knowledge will forever govern
ignorance, and a people who mean to be their
own governors must arm themselves with the
power which knowledge gives.

Private persons working on public projects must
sometimes provide the “means of acquiring” that
public information.

The Act defines a public record as “records kept by
any public office, including, but not limited to, state,
county, city, village, township, and school district
units, and records pertaining to the delivery of edu-
cational services by an alternative school in Ohio.”
But it goes on to state 22 exceptions—records kept
by a public office but exempt from the category of
public records. Most of these have no relationship
to construction projects but deal with such personal
matters as adoption proceedings and DNA records.

In promulgating this Act, the General Assembly had
to balance the public’s right to know with the poten-
tial harm, inconvenience, or burden imposed on a
public office to make such information available.

Private Persons’ Role in Maintaining Public
Records. Ohio’s Public Records Act extends to the
“person responsible” for a public record. (“Upon a
request made in accordance with division (B)(1) of
this section, a public office or person responsible
for public records shall transmit a copy . . . .”") For
example, a public school district contracts with a
construction manager, i.e., a private person, to ad-
minister a public construction contract building a
new high school. To a greater or lesser extent, the
construction manager is executing a government



function to build a public building. Ohio’s citizens—
including contractors on the project and disappointed
bidders—are entitled to see the open record of such
a public work.

Does this mean that the construction manager must
always disclose every document in the public project
file? The Ohio Supreme Court devised a three-part
test to determine if and when the construction man-
ager (or any contractor) is subject to the requirements
of the public records laws:

1. The person must prepare records on behalf of
the school district;

2. The person’s performance must fall within the
purview of the school district—in other words,
be subject to school district monitoring; and

3. The school district must have access to the
records held by the person.

Generally, records that pass this three-part test are
subject to the Ohio Public Records Act. This test
comes from the Krings opinion noted above. You
may remember this case as the subject of a short ar-
ticle, “Construction Records May Be Public Docu-
ments, Subject to Public Records Act,” in the Janu-
ary 2002 issue of ohioconstructionlaw.com. (Missed
the article? Like all past articles, it is available on
our website, www.ohioconstructionlaw.com.)

The construction manager will create job logs and
meeting minutes, monitor costs, requests for infor-
mation, change orders, and create or review a host of
other associated documents during the course of a
public construction project. Together or individu-
ally, these types of documents serve to chart the course
of conduct on the project and to detail the expendi-
ture of public funds. The construction manager re-
ports either directly or indirectly to the school board.
In turn, the board reviews and even approves certain
types of project documents.

It is noteworthy that Ohio courts impose the Act on
persons regardless of an agency relationship with
the public body. The Ohio Supreme Court has noted
that the public is not necessarily required to gain ac-
cess to public records by going through private
persons. However, nothing prohibits the public from
making such a request directly to the private person.

Complying with the Act. Ohio courts are clear that
the public has a right of access to records regardless
of the physical location of the records. A public body
cannot move records into the custody of a private
third party in order to get around the Act. “Govern-
mental entities cannot conceal information concern-
ing public duties by delegating these duties to a pri-
vate entity,” the Supreme Court said in Krings.

Public records include documents that are created or
received by a private party administering a govern-

mental function. Public records serve to document
the particular function. In this case, the governmen-
tal function is the construction of a public work.

Public records are categorized into three general cat-
egories:

1. Documents that a public body must disclose
under the Act;

2. Documents that may be disclosed at the discre-
tion of the public body; and

3. Documents that a public body is prohibited
from disclosing.

Private persons faced with complying with
the Act should not assume that all public
records are subject to disclosure. Some
public records are exempt from disclosure
by state or federal law. Why? Because cer-
tain governmental activities would be frus-
trated if the public had open access to cer-
tain types of public records (e.g. mediation
communications, attorney-client privileged
documents, certain criminal proceedings).
Other apparently public records are ex-
pressly exempt from the Act, by definition.
These types of records include medical
records, adoption records, and Civil Rights
Commission records. Exceptions to the Act
are narrowly construed, and the presump-
tion heavily favors disclosure.

In the construction arena, the Act specifi-

cally exempts from disclosure two ex-

amples of records of commercial impor-

tance: trademarked documents and intellectual prop-
erty. For example, in order to prevent commercial
exploitation, the architect’s design drawings are gen-
erally not subject to disclosure. Likewise, a
contractor’s financial data and business plans are
protected from disclosure for similar commercial,
competitive reasons.

Once a person determines that it may be subject to
the requirements of the Act, the next step may be to
recognize when someone makes an appropriate pub-
lic records request, the kind that triggers the Ohio
Public Records Law. Such a request must be of suf-
ficient clarity that the party producing the record is
able to identify the requested records. It is the re-
sponsibility of the person requesting public records
to identify those records with “reasonable clarity.”

Remember, Ohio law is heavily weighted towards
disclosure of public records. Still, a person asked to
produce public records is not required to create,
compile, or even search multiple files for a specific
type of information. Moreover, the person is not re-
quired to format or produce the record in a medium
different from the way it is kept in the normal course
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of business. The person making the public records
request must specify the desired outcome: copies of
the records or the opportunity to inspect the records.

However, the person should carefully consider and
consult the public owner before disregarding a
records request because it fails to specify the types
of records sought, if inspection or copies are desired,
or the type of document format requested. If some-
one requests inspection of the records, the person
may have to make such records available at the site
of the records’ physical location within normal busi-
ness hours. Rather than a literal meaning, Ohio courts
use a reasonable access standard. For example, if
the records requested are physically located at the
job site that is accessible 24 hours a day, the contrac-
tor can limit the hours of access to a reasonable pe-
riod of time (i.e., 9:00 a.m. to 5:00 p.m.).

In contrast, a person cannot deny access to certain
records because the person’s business may be im-
peded or hindered by such an inspection. To deny
the public access, a person would have to prove that
the request unreasonably interfered with the person’s
business, which can be a difficult standard to meet.

How quickly must the disclosure be made, once the
request is received? The Ohio Supreme Court has
recognized that “when records are available for pub-
lic inspection and copying is often as important as
what records are available.” State ex rel. Lucas
County Board of Commissioners v. Ohio Environ-
mental Protection Agency (2000), 88 Ohio St.3d
166, 172.

The Act requires compliance with public records re-
quests within a reasonable amount of time. Each case
is fact-specific. For example, a voluminous document
request that requires documents to be re-
trieved from a storage facility has a differ-
ent time connotation than a request for
records stored in the business office files.
But the reasons not to produce documents
promptly are strictly construed by the
courts. In one case, the Ohio Supreme
Court found that a school district had
delayed too long when it took a week to
respond to a newspaper’s request for the
names and resumes of applicants for the
position of Treasurer. It ordered the dis-
trict to pay reasonable attorney fees to the
other side. See State ex rel. Consumer News Ser-
vices, Inc. v. Worthington City Board of Education
(2003), 97 Ohio St.3d 58, 2002-Ohio-5311.

Who pays for the cost of copying the requested
records? The person producing the records may di-
rectly charge the public the actual cost of copying
public records, including those kept on electronic
media. A public body is prohibited from charging the

requesting person labor costs, and a contractor should
be likewise prohibited. But a private person is not
prohibited by law from seeking to recover the costs
of administering public records requests elsewhere—
from the public owner, if permitted by the person’s
contract with the public owner.

The Dangers of Noncompliance. What happens
when someone requests access to a public record but
doesn’t get it, or doesn’t get it within a reasonable
amount of time? Under section (C) of the Act, “the
person allegedly aggrieved may commence a manda-
mus action to obtain a judgment that orders the pub-
lic office or the person responsible for the record
to comply with division (B) of this section and that
awards reasonable attorney’s fees to the person that
instituted the mandamus action.”

In anticipation of such an action, both private person
and public owner may wish to consider a contractual
allocation of risk, including but not limited to the
reimbursement of the costs, including attorney fees,
associated with a public records challenge.

Perhaps one of the most difficult positions that a pri-
vate person, including a contractor, could face is a
public records request made by another contractor
seeking to develop a claim or even asserting a claim
through litigation. In such circumstances, the con-
tractor holding the documents should consult coun-
sel as well as the public owner, and should carefully
consider whether to withhold public records on the
sole basis that a dispute exists. “Trial preparation
records” are specifically exempted from the defini-
tion of “public records” under section (A)(1)(g) of
the Act. But how much can this exception encom-
pass? Clearly, the contractor’s entire file does not
become nondisclosable “trial preparation records” just
because a lawsuit is contemplated.

The rules of discovery in civil litigation probably do
not change the public record holder’s duty to pro-
duce documents. This is true even though compli-
ance may seem burdensome or may appear to pro-
vide an unfair advantage to the requesting party. A
few courts have held that a party to litigation partici-
pates in the litigation discovery process and there-
fore is relieved of the duty to make disclosures under
the Act. However, such opinions would seem to con-
tradict the overarching purpose of the Act.

In sum, because private persons on public projects
may document a certain governmental function—
building public works—such persons may find it
helpful to be aware of the scope and requirements of
Ohio’s Public Records Act. Owner’s representatives
and contractors may have rights and obligations un-
der the Act, and both they and the public owner of a
construction project may want to consider these
before entering into a contract.



Amended Substitute House Bill 95 (Budget Bill)

Public Contracting Verification of
““No Finding for Recovery”’

House Bill 95, the Budget Bill, contains numer-
ous substantive provisions of law in addition to fi-
nancial budget appropriations. Among those provi-
sions is a new section of codified law to expressly
prohibit the award by certain governmental agencies
of any public contract to a vendor who has an unre-
solved “finding for recovery” from the State.

While on its face the law may seem only to impact
delinquent vendors, of great significance is the
additional process now required by these public au-
thorities in issuing any contract, otherwise at risk that
the contract later may be held void as being entered
into improperly.

The law takes effect January 1, 2004.

Current Law

Ohio’s State Auditor is a Constitutional office holder
charged with serving the public as “the chief inspec-
tor and supervisor of public offices.” Ohio Revised
Code § 117.09. In that capacity, the Auditor is to
audit public offices generally as directed in Ohio
Revised Code § 117.10:

The auditor of state shall audit all public of-
fices as provided in this chapter. The auditor
of state also may audit the accounts of pri-
vate institutions, associations, boards, and
corporations receiving public money for their
use and may require of them annual reports
in such form as the auditor of state prescribes.

The auditor of state may audit the accounts
of any provider as defined in section 5111.06
of the Revised Code, if requested by the de-
partment of job and family services.

Upon the Auditor’s issuance of an audit report, and
filing with the legal counsel of the public authority
audited, a cause of action may accrue to recover funds
improperly disbursed. Ohio Revised Code § 117.34.
Such actions include findings that,

“any public money has been illegally ex-
pended, or that any public money collected has
not been accounted for, or that any public
money due has not been collected, or that any
public property has been converted or misap-
propriated.” Ohio Revised Code § 117.28.

With the Auditor’s findings, the agency’s legal coun-
sel undertakes to recover the funds. The Auditor must
notify Ohio’s Attorney General of all findings:

The auditor of state shall notify the attorney
general in writing of every audit report which
sets forth that any public money has been
illegally expended, or that any public money
collected has not been accounted for, or that
any public money due has not been collected,
or that any public property has been con-
verted or misappropriated and of the date that
the report was filed.

Under separate legal authority, the Attorney Gen-
eral then may pursue an action:

R.C. § 117.42. Upon request of the auditor
of state, the attorney general may file and
prosecute to judgment or decree appropriate
actions to prevent the unlawful expenditures
of public funds, cancel contracts not made
in compliance with law, enforce liabilities
arising from false certifications or failure to
furnish financial reports, secure compliance
with this chapter, secure compliance with
fiscal, accounting, or budgeting require-
ments, opinions, or adjustments made in an
audit report, secure compliance with the
laws, ordinances, rules, and orders pertain-
ing to any public office, and enforce gener-
ally the laws relating to the expenditure of
public funds. All sums collected as a result
of any action taken under this chapter shall
be placed in the treasury of the appropriate
public office.

To pursue collections of funds owing to the State,
including tax delinquencies and any other monies,
the Attorney General maintains a staff of Assistant
Attorneys General, as well as Special Counsel ap-
pointed locally across the State to institute court
proceedings. Payment is made to outside counsel
based upon a percentage of amounts collected. R.C.
§ 109.08.

For decades, this collections system has been auto-
mated and operating primarily for delinquent tax
collections or other debts to the State.
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The New Law

Prohibition: Of concern to policymakers in times of
economic difficulties is the possibility of using scarce
public funds to pay private contractors who also owe
monies to the State. Accordingly, House Bill 95
included new law that affirmatively prohibits public
agencies from awarding contracts to recipients
who owe:

No state agency and no political subdivision
shall award a contract for goods, services,
or construction, paid for in whole or in part
with state funds, to a person against whom a
finding for recovery has been issued by the
auditor of state, if the finding for recovery is
unresolved.

Applicability: The law broadly defines
“State agency” consistent with Ohio Re-
vised Code § 9.66(A)(4) as, “every orga-
nized body, office, or agency established
by the laws of the state for the exercise of
any function of state government”. It is
unclear whether this definition includes
public subdivisions as “State agencies.” Of
equal concern is that “political subdivision”
remains undefined. Ohio Revised Code §
9.66(A)(3) defines “Political subdivision”
as “any county, municipal corporation, or
township of the state.” But the question
remains why the statute did not include this
reference, as the law expressly did for the
phrase, “State agency.”

Because of this express omission, the law may not
apply to separately defined public subdivisions such
as School Districts (Revised Code Chapters 3311,
3313), Library Districts (Revised Code Chapter
3375), or institutions supported in whole or in part
such as Ohio’s public Colleges and Universities.

A “finding for recovery” also is defined to tie into
the Auditor’s specific determination under authority
of Ohio Revised Code § 117.28, detailed above.
Thus, the only debt prohibiting a contractor from
doing business with a public agency is a debt identi-
fied by the Auditor in a finding. Not included in
these debts to the State are taxes or other debts gen-
erally pursued by the Attorney General as owing to
the State.

3

‘Unresolved Finding” Defined: The statute narrows
the new contract prohibition further by creating six
exceptions:

1. The finding is paid in full.

2.The debtor is in a repayment plan, providing in-
centive to a debtor to enter into an agreement of
any sort. There is no limitation on how minimal

the repayment might be, or how long it might take
to complete.

3. The Attorney General waives ““a repayment plan.”
In drafting the statute, this appears to be too broad
an exception on its face, essentially allowing a
waiver entirely. Thus it will be important to fol-
low on what policy conditions the Attorney Gen-
eral provides such a waiver, if any.

4.The debtor is in an enforceable settlement agree-
ment, allowing for broader terms than mere re-
payment. This exception provides important flex-
ibility for litigation, but also begs the repayment
question, allowing the possibility that a contrac-
tor might get new work even if not making repay-
ments.

5.The agency and the Attorney General agree that
the contractor is providing sole source essential
services, giving the public agency leeway to in-
sure that services continue to the public’s ben-
efit. A novelty is that this provision provides for
the Attorney General to work with public subdi-
visions, not previously provided for in other stat-
utes.

6. The finding for recovery is embroiled in pending
litigation, regardless of stage or likely conclusion.

Database: Under prior law, the Auditor sent its find-
ings to the Attorney General, and the Attorney Gen-
eral pursued recoveries, in the Attorney General’s
discretion. In an aggressive schedule, the General
Assembly directed that the Attorney General shall
submit by December 1, 2003 to the Auditor the sta-
tus of collecting all “findings for recovery” for the
years 2001, 2002, and 2003.

With the information from the Attorney General, the
Auditor then must create and maintain an accessible
database, operational by January 1, 2004.

Public Authority Process: Of greatest significance
to affected public agencies is that the public agency
“shall verify” that the contract award does not go to
a person in the Database.

“Person” generally includes corporations under Ohio
law. But the new law is unclear as to whether a cor-
poration within which works a principal against
whom a finding is made might be prohibited as well.
If not, a debtor may merely avoid bidding on con-
tracts with the individual or corporation named in
any finding, whether by using a different corporate
entity or by bidding with a different “person.” As
this law must be strictly construed against enforce-
ment, it is likely that the prohibition will be limited
only to the “person” literally named in the finding
for recovery.

Of legal concern is that any public contract awarded
might be void ab initio if the public agency does not
“verify” before award. This possibility is based upon



Ohio’s 200-year precedent to guard against misspend-
ing of taxpayer funds, that an enforceable public con-
tract is not formulated unless all legal requirements
first are met. Only recently the Cuyahoga County
Court of Appeals invalidated a public contract for
failure to follow all applicable procedures, based
upon this precedent. Cuyahoga County Board of
Commissioners v. Richard L. Bowen & Assoc., Inc.
(2003), 2003-Ohio-3663, 2003 Ohio App. LEXIS
3310. (For a summary of this decision, see “What
the Courts Are Saying” in the July 2003 issue of
ohioconstructionlaw.com.) In addition, the Franklin
County Court of Appeals has held that an unsuccess-
ful bidder might seek money damages from the pub-
lic agency which improperly awards a contract.
Tiemann, et al. v. University of Cincinnati (Franklin
Ct. App. 1998), 127 Ohio App.3d 312, 712
N.E.2d 1258.

Thus, both the public agency and the apparently suc-
cessful contractor must document that the public
agency “verified” that no “finding for recovery” is
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outstanding. Otherwise, the contract might be chal-
lenged as void, even if no finding is outstanding,
merely because the agency did not “verify.” This
process is similar to Ohio’s requirement that public
agencies require a contractor to file an affidavit
stating that contract parties do not owe personal
property taxes, Ohio Revised Code § 5719.042.

Conclusion

Buried in the Budget Bill is a significant new require-
ment of law, that certain public agencies issuing
contracts first verify that the proposed contractor is
not subject to a State Auditor’s “Finding for Recov-
ery,” and otherwise prohibiting an award. This is
significant not only for its direct implication to the
contractor, but also as the new law impacts the
contract award process.

For more information contact the Government
Relations Department at Bricker & Eckler,

www.bricker.com/legalservices/practice/govern/.
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But you have a question

about a construction
claim NOW, you say?
You don’t want to wait
eleven months to find

MISSED the November 12

2003 Top Gun
Construction Claims Seminar

iy

and feeling out of the loop?

Don’t despair. There’s always next year,
when a special, two-day seminar is set for
October 12 and 13, 2004.

Make your plans now!

out the answer?

Then you want the Top Gun
Construction Claims Manual,
just released on (D!

For $125, you will receive a fully
searchable manual with eleven
substantive chapters, copies of the
leading court decisions, statutes,
and more.

Attendees at the Top Gun Construction
Claims Seminar gave the Manual

high marks for its practicality and
comprehensiveness.

Get yours today by calling Aisha Head
at 614.227.8873.
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Are Considering...

This monthly column focuses on legislation pending in Ohio that is of interest to the construction
industry. Our goal is to provide a concise summary, including just enough information that anyone
who wants to learn more will know where to direct questions about the bills. To that end, we
provide you with the opening section of each bill’s Analysis compiled by the Legislative Service
Commission, reprinted with permission. For the rest of the Bill Analysis, check out Bills Online,
www.legislature.state.oh.us/bills_online.cfm. For the text of any particular bill, go to
www.legislature.state.oh.us/search.cfm.

Please recognize that this summary omits some bills that may be of interest to our readers. Also,
due to the nature of the legislative process, the status of any bill may change on a daily basis.
The very brief summaries here cannot explain all facets of any currently pending legislation.
Readers with additional questions about pending or desired legislation should contact one of the
attorneys in Bricker & Eckler’s Government Relations Practice Group. For more information on

the attorneys in this group, check out www.bricker.com/legalservices/practice/govern.

Summaries of

State Contractors: Fair Employment in
Northern Ireland, H.B. 15

Reps. Miller, Ujvagi, Domenick,
Allen, Sferra, Skindell

Bill Summary:

» Requires firms that contract with the state
to supply goods, render services, or con-
struct public improvements to implement
the MacBride Principles of Fair Employ-
ment with respect to their business
activities in Northern Ireland.

Assigned to the House Commerce & Labor

Committee.

Vehicles To Display Lights in Road
Construction Zones, H.B. 18

Reps. Miller, Carano, Ujvagi, Domenick,
Allen, Sferra, Skindell

Bill Summary:

* Permits the Director of Transportation,
a board of county commissioners, or a
board of township trustees to require that

*** HOUSE BILLS***

vehicles display lighted lights during
hours of actual work within a construc-
tion zone.

» Assesses one point against an offender’s
driver’s license for a violation of the re-
quirement to display lighted lights, in
addition to a criminal penalty.

* Provides that the requirement to display
lights applies only when signs giving
notice are erected in accordance with the
Director’s specifications and when a vio-
lation occurs during hours of actual work
within the construction =zone.

Assigned to the House Transportation &
Public Safety Committee.

Including Drainage Protection in
County Building Codes, H.B. 25

Reps. Gibbs, Grendell, Peterson, Seitz,
Otterman, McGregor, Core, Gilb, Hollister,
Nichaus, Setzer, Wagner, DeBose,
Domenick, Skindell, Carmichael, Aslanides,
Buehrer, Cates, Chandler, Cirelli, Clancy,

Collier, Flowers, Hoops, Hughes, Kearns,
Koziura, S. Patton, Reidelbach, Taylor,
Wolpert

Bill Summary:

+ Authorizes a board of county commis-
sioners to adopt and include regulations
in its building code to protect existing
surface and subsurface drainage for
property that is not subject to the Subdi-
vision Law.

* Requires regulations not to be inconsis-
tent with, more stringent than, or broader
in scope than standards adopted by the
Natural Resource Conservation Service
in the United States Department of Ag-
riculture concerning drainage or rules
adopted by the Environmental Protec-
tion Agency for reducing, controlling,
or mitigating storm water runoff from
construction sites, where applicable.

* Eliminates the Residential Construction
Advisory Committee.
Signed into law by Governor Taft on 7/30/03;
effective 10/29/03.



Making Unlicensed Practice of Certain
Professions a Deceptive Trade Practice,
H.B. 38

Reps. Willamowski, Hagan, McGregor, Seitz,
Setzer, Schaffer, Buehrer

Bill Summary:

» Provides that a person engages in a de-
ceptive trade practice when, in the course
of the person’s business, vocation, or oc-
cupation, the person performs for or with
the expectation of compensation, whether
directly or indirectly received, a service
for which a license, certificate, permit,
or registration is required, including
licenses, certificates, permits, or registra-
tions required under specified laws, while
not holding a current and valid license,
certificate, permit, or registration.

Assigned to the House Civil & Commercial Law
Committee.

Prevailing Wage on School
Construction + Ohio Contractors
on Public Improvements, H.B. 45

Reps. Boccieri, Ujvagi, Brown, Beatty,
Harwood, Koziura, Otterman, Allen,
Strahorn, Miller

Bill Summary:

* Subjects school facilities construction to
the Prevailing Wage Law.

* Prohibits schools from awarding a con-
tract for a public improvement supported
in whole or in part by the state to a con-
tractor who does not have a principal
place of business in Ohio.

Assigned to the House Commerce & Labor

Committee.

Drug-Free Public Works Projects, HB. 136
Rep. G. Smith
Bill Summary:

* Requires public improvement contractors
to have written safety programs that
include drug and alcohol testing.

» Requires public works contractors for
projects financed with money appropri-
ated by the General Assembly to estab-
lish drug-free workplace programs.

* Requires the Department of Administra-
tive Services to adopt, by rule, specified
standards and requirements for drug-free
workplace programs.

Assigned to the House State Government
Committee.

Establishing Statewide Uniform
Residential Building Code, H.B. 175

Reps. Buehrer, Widener, Olman, D. Evans
Bill Summary:

* Requires the Board of Building Stan-
dards to adopt a statewide uniform resi-
dential building code, separate from the
nonresidential building code, for one-,
two-, and three-family dwelling houses
and accessory structures incidental to
those dwelling houses.

* Requires the Residential Construction
Advisory Committee to recommend a
residential building code to the Board
of Building Standards.

* Permits a certified building department
established by a county, township, or
municipal corporation to administer and
enforce the residential building code, the
nonresidential building code, or both.

* Specifies that an owner of a residential
building in an area without a local build-
ing department certified to enforce the
residential building code is not required
to receive approval of the plans and
specifications for the residential building.

* Permits specified local governments to
adopt additional regulations governing
residential buildings and property main-
tenance regulations if the regulations are
not in conflict with the statewide residen-
tial building code and address subject
matter that is not addressed in that code.

* Provides procedures for the Board of
Building Standards to determine
whether a conflict exists with a local
regulation, and requires the incorporation
of a local regulation into the statewide
residential building code if the regulation
conflicts with that code but is necessary
for health, safety, or welfare.

* Requires a political subdivision with a
certified building department to collect,
on behalf of the Board of Building Stan-
dards, a fee of 1% of any local fees col-
lected in connection with residential
buildings.

* Removes detailed requirements that the
Board of Building Standards adopt en-
ergy conservation and thermal efficiency
standards for residential structures while
retaining this requirement in a general
manner.

* Adds penalty provisions for violations
of the Building Standards Law.
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* Removes the authority of a county or
municipal corporation to require licens-
ing of residential contractors.

» Requires residential contractors to be li-
censed statewide by the Ohio Construc-
tion Industry Examining Board.

* Increases the Ohio Construction Indus-
try Examining Board from 17 to 22 mem-
bers by adding a five-member residential
construction section to the Board.

* Modifies the composition of the Residen-
tial Construction Advisory Committee.

* Provides procedures for a homeowner
and residential contractor to follow prior
to a homeowner filing a claim against the
contractor or seeking arbitration.

Assigned to the House Homeland Security,

Engineering & Architectural Design Committee.

Prohibiting Pay Retainage, H.B. 208

Reps. Young, Brinkman, Buehrer, McGregor,
Flowers, Aslanides, Peterson, D. Evans,
Gibbs, Reidelbach, Callender

Bill Summary:

+ Eliminates statutory authority allowing or
requiring the practice of holding a
retainage from payments to contractors
in the case of public improvement
projects.

» Limits the use of holding a retainage to a

percentage-based system in the private
sector.

* Requires contractors who contract to per-
form public improvements to have a writ-
ten safety program.

Assigned to the House Commerce & Labor

Committee, which reported out a substitute bill
on 12/20/03.

School Facilities—Renovate Rather Than
New, H.B. 217

Reps. Williams, Hagan, McGregor, Miller,
Widowfield, Aslanides, Martin, Allen,
Brinkman

Bill Summary:

* Prohibits the Ohio School Facilities Com-
mission from prohibiting a school district
undertaking a state-assisted classroom
facilities project from renovating an ex-
isting facility rather than acquiring a com-
parable facility by new construction as
long as certain conditions are satisfied.

Assigned to the House Education Committee.
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Construction & Demolition Debris Fees,
H.B. 259

Reps. Harwood, Kearns, Seitz, Oclslager,
Carano, Cirelli, Strahorn

Bill Summary:

 Eliminates the current annual license fee
for construction and demolition debris
facilities, and instead establishes a 22¢
per cubic yard or 66¢ per ton fee on the
disposal of construction and demolition
debris.

* Requires monthly remittance of disposal
fees from owners or operators of con-
struction and demolition debris facilities
to local boards of health or the Director
of Environmental Protection, and
allows quarterly remittance of the fees.

* Authorizes municipal corporations and
townships to appropriate a portion of the
disposal fees for specified purposes.

Assigned to the House Energy & Environment

Committee.

Revising Building and Fire Codes,
H.B. 266

Reps. Flowers, Widener
Bill Summary:

* Renames the Board of Building Stan-
dards as the Board of Building and Fire
Standards and adds five members to the
renamed Board.

* Transfers authority to adopt the State Fire
Code from the State Fire Marshal to the
Board of Building and Fire Standards.

Compensatory Time in Lieu of Qvertime,
S.B. 26

Sens. Coughlin, Spada, Stivers, Schuler
Bill Summary:

* Permits private employers to award com-
pensatory time off in lieu of monetary
overtime compensation to their employ-
ees, subject to the consent of the em-
ployee and other specified conditions.

* Permits public and private employers to
establish biweekly work schedule pro-
grams to allow their employees to work
80 hours in any two consecutive work
weeks.

* Prohibits private employers from requir-
ing their employees to accept compen-
satory time off in lieu of monetary
payment for overtime and prohibits

10

* Creates a five-member Ohio Building
Code Advisory Committee and a five-
member Ohio Fire Code Advisory Com-
mittee to assist the Board of Building
and Fire Standards in Ohio Building
Code and State Fire Code development.

 Transfers the State Fire Marshal’s office
from the Department of Commerce to
the Department of Public Safety, where
it will become the Division of the State
Fire Marshal.

¢ Adds two members to the State Board
of Building Appeals.

* Transfers the regulation of underground
storage tanks from the State Fire Mar-
shal to the Superintendent of Industrial
Compliance.

* Requires the Superintendent of Indus-
trial Compliance to propose rules to the
Board of Building and Fire Standards
for the adoption of an Aboveground
Petroleum Storage Tank Program and
gives the Superintendent primary re-
sponsibility, with specified exceptions,
for administering that program.

* Creates a 16-member Aboveground Pe-
troleum Storage Tank Study Committee
for the purpose of submitting a recommen-
dation whether unregulated aboveground
petroleum storage tanks should be
registered or otherwise regulated.

* Makes appropriations.

Assigned to the House State Government Com-

mittee.

#x% SENATE BILLS***

public and private employers from
requiring their employees to work a
biweekly work schedule program.

+ Establishes civil and criminal penalties
for violations of the bill’s provisions.

Assigned to the Senate Insurance, Commerce
& Labor Committee.

Rural Accelerated School Building
Assistance Program, S.B. 54

Sens. Carey, Mumper
Bill Summary:

* Creates the Rural Accelerated School
Building Assistance Program to provide
early state assistance for classroom facili-
ties acquisition for school districts with
territories greater than 350 square miles.

Adopting Uniform Mediation Act,
H.B. 303

Rep. Oelslager
Bill Summary:

¢ Creates the Uniform Mediation Act.

* Specifies when the Uniform Mediation
Act applies to a mediation proceeding.

* Sets forth specific exclusions from the
Uniform Mediation Act and provides
parties with an opportunity to opt out
from the coverage of the Act.

* Provides that mediation communications
are privileged and are not subject to dis-
covery or admissible in evidence except
when the privilege is waived by all
parties or in specified exceptions.

* Prohibits communications by a media-
tor in specified circumstances.

* Requires mediators to make a reason-
able inquiry before accepting a media-
tion to determine whether any conflict
of interest arises and to disclose any
conflicts to the mediation parties as soon
as is practicable.

* Provides that mediation communications
are confidential to the extent agreed by
the parties.

* Provides that an attorney or other
individual designated by a party may
accompany the party to and participate
in a mediation.

Assigned to the House Judiciary Committee.

Assigned to the Senate Finance & Financial

Institutions Committee.

Modifications Pertaining to Public
Libraries, Sub. S.B. 55

Sens. R. Gardner, Stivers, Miller, Mumper,
Schuler, Prentiss, Mallory, Austria, Carey,
Dann, Herington, Fedor, Coughlin, Hagan,
Harris, Spada

Bill Summary:

* Increases from $15,000 to $25,000 the
competitive bidding threshold for im-
provements to free public libraries.

* Removes the monetary limit specified
for life insurance coverage offered by
free public libraries to their employees,
but limits life insurance procurements
to group term life insurance.



* Allows a board of library trustees to
authorize its employees to use a credit
card held by the library to pay for library
expenses.

» Allows a county budget commission to
waive certain tax budget requirements
in a county in which a single library re-
ceives all of the county library and local
government support fund distribution
that is distributed to libraries.

* Makes changes to the law authorizing
political subdivisions to self-insure for
health care benefits.

Signed into law by Governor Taft on 10/09/03;
effective on 01/08/04.

Tort Reform, Sub. S.B. 80

Sens. Stivers, Hottinger, Goodman,
Wachtmann, Amstutz, Randy Gardner, Aus-
tria, Nein, Schuring, Armbruster, Coughlin,
Carey, Harris, Mumper, Schuler

Bill Summary: Statutes of repose

* % %

* Provides that the ten-year statute of re-
pose does not bar a civil action for
wrongful death based on a product li-
ability claim against a manufacturer or
supplier of a product if the product in-
volved is asbestos, that the cause of ac-
tion based on asbestos that is the basis
of the action accrues upon the date on
which the claimant is informed by com-
petent medical authority that the
decedent’s death was related to the ex-
posure to the product or upon the date
on which by the exercise of reasonable
diligence the claimant should have
known that the decedent’s death was
related to the exposure to asbestos,
whichever date occurs first, and that the
civil action for wrongful death must be
commenced within two years after the
cause of action accrues and may not be
commenced more than two years after
the cause of action accrues.

* Provides that the ten-year statute of re-
pose does not bar an action based on a
product liability claim against a manu-
facturer or supplier of a product for
bodily injury caused by exposure to as-
bestos if the cause of action that is the
basis of the action accrues upon the date
on which the plaintiff is informed by
competent medical authority that the
plaintiff has an injury that is related to
the exposure, or upon the date on which
by the exercise of reasonable diligence

the plaintiff should have known that the
plaintiff has an injury that is related to
the exposure, whichever date occurs
first.

* Prohibits a cause of action to recover
damages for injury or wrongful death
that arises out of a defective and unsafe
condition of an improvement to real
property and a cause of action for con-
tribution or indemnity for such damages
that arises out of a defective and unsafe
condition of an improvement to real
property from accruing later than ten
years from the date of the performance
of the services or the furnishing of the
design, planning, supervision of con-
struction, or construction.

* Allows a cause of action to recover dam-
ages for injury or wrongful death to be
brought within two years from the date
of discovery of a defective and unsafe
condition of an improvement to real
property if that discovery is made dur-
ing the ten-year statute of repose but less
than two years prior to the expiration of
that period.

+ Specifies that the ten-year statute of re-
pose described in the prior two dot points
does not apply to a civil action for in-
jury or wrongful death against the owner
of, tenant of, landlord of, or other per-
son in possession and control of an im-
provement to real property and who is
in actual possession and control of the
improvement at the time the defective
and unsafe condition of the improve-
ment constitutes proximate cause of the
injury or wrongful death.

* Prohibits the above-described ten-year
statute of repose from being asserted as
an affirmative defense by any defendant
who engages in fraud with regards to an
improvement to real property.

Passed the Senate on 6/11/03; assigned to the

House Judiciary Committee.

Deadline for Providing Copies of Public
Records, SB. 87

Sens. Dann, Miller, Coughlin, Brady
Bill Summary:

* Requires a public office or person re-
sponsible for public records to provide
copies of public records within ten days
or, if requested to be provided by United
States mail, within 15 days after receipt
of the request.
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Assigned to the Senate State & Local Govern-

ment & Veterans’ Affairs Committee.

Modifying Qualifications of County
Engineers, S.B. 90

Sen. Schuring
Bill Summary:

 Eliminates the requirement for a county
engineer to be a registered surveyor.

* Requires the office of the county engi-
neer to have a registered surveyor on its
staff if the county engineer is not a reg-
istered surveyor.

* Requires a county engineer to have an
engineering degree with a major area of
study in civil engineering.

Assigned to the Senate State & Local Govern-
ment & Veterans’ Affairs Committee.

Requiring an Indoor Air Quality (Mold)
Program for School Buildings, S.B. 121

Sen. Dann
Bill Summary:

* Amends several statutes for the purpose
of adopting new section numbers and
enacting sections to establish sanitation
requirements and standards for indoor
air pollutants for schools and to require
boards of health or a board’s designated
representative to conduct inspections of
schools and school buildings.

Assigned to the Senate Health, Human Services

& Aging Committee.

Modifying Requirements for Registration
of Professional Engineers & Surveyors,
S.B. 150

Sen. Coughlin
Bill Summary:

* Increases from $16 to $20 the annual re-
newal of registration fee for professional
engineers and professional surveyors.

 For registration renewals of professional
engineers and professional surveyors
beginning with calendar year 2008,
implements continuing professional de-
velopment requirements.

» Authorizes the State Board of Examin-
ers of Architects to adopt rules pertain-
ing to continuing education requirements
for architects who hold a certificate of
qualification under state law.

Assigned to the Senate Insurance, Commerce &

Labor Committee.

11
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What the
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Are Saying... J{J >

Each month, ohioconstructionlaw.com summarizes recent decisions of Ohio and federal courts
that may affect construction projects and those involved with them in Ohio. From time to time, we
may even include a case from another state, if it seems particularly relevant. We highlight what the
courts have said in these cases to keep you informed about decisions that may affect your business
and your interests, but the summaries themselves are neither legal advice nor legal opinion. If we
overlook a case that you think is significant, E-mail us with your suggestions. We can always use

feedback, and we would enjoy hearing from you!

This month, we need to alert you to an update on one
case we summarized in our July 2003 column,
Cuyahoga County Board of Commissioners v. Rich-
ard L. Bowen & Associates, Inc. (July 10, 2003),
Cuyahoga App. No. 81867, 2003-Ohio-3663. That
decision held that an architectural contract was void
because the public body had ignored the law by con-
tracting with the fourth-ranked firm. On November
26, the Ohio Supreme Court determined not to re-
view the decision, making the Court of Appeals’ rul-
ing the final word in the case. The summary of the
Court of Appeals’ decision, like all of our articles, is
available online at www.ohioconstructionlaw.com.

Although the courts seemed to slow down
a bit in the last month—at least as far as
issuing construction-related decisions—we
found three opinions we think will interest
you. We begin with a decision of the Sixth
Circuit (the federal appellate court for Ohio,
Kentucky, Tennessee and Michigan) that
raises questions about how far a contractor
can go in following an Owner’s orders to
get rid of an offensive employee. If a fed-
eral statute protects the employee’s conduct,
the contractor had better think twice. Then
we turn to another decision of the Sixth
Circuit that shows what happens when a
crane operator turns his crane into a weapon
to threaten other employees. Finally, we
focus on an opinion from the Court of Ap-
peals for Stark County that deals with the
issue of arbitrator misconduct.

Firing Employees for “*Concerted Activity”
Of Complaining to Customer Violates Law

What began as a safety incentive program offered by
AK Steel to its contractors soured when employees
of one contractor, Bowling Transportation, Inc., were
fired for complaining to AK Steel about the way the

program was handled. According to the Sixth
Circuit in Bowling Transportation, Inc. v. National
Labor Relations Board, 2003 U.S. App. LEXIS
24604 (6" Cir. Dec. 8, 2003), their termination
violated the National Labor Relations Act.

The surprising fact about this case is that there was
no union activity involved in the employees’ actions,
and the employees were not even thinking about
forming a union. Still, the National Labor Relations
Act protected their complaints as “protected con-
certed activities,” a category of activities usually
thought to be union-related.

But the Act does not require that protected concerted
activities be union-related. In 29 U.S.C. § 157 it re-
quires only that they be “for the purpose of collec-
tive bargaining or other mutual aid or protection.”
So when employees complain on behalf of other
employees, their conduct may be protected activity
that cannot result in their termination—even when
their complaints so annoy the customer on whose
property they are working that he asks their employer
to remove them from the job site.

Bowling provided transportation services (heavy
equipment operators) for steel producers but at the
time of the dispute had just one customer: AK Steel.
In the incentive program at the heart of the dispute,
AK Steel encouraged contractor safety by paying a
per-employee bonus of up to a dollar for each in-
jury-free hour the contractor worked. Contractors
did not have to pass the bonus on to their employees,
although they were “strongly encouraged” to do so.
Bowling passed on half of the bonus and used the
other half to buy safety equipment and fund a
Christmas party.

Dissatisfied with the way Bowling handled the bo-
nus program, two of its employees decided to com-
plain to AK Steel’s manager of transportation in the
facility where they worked. His response was to call



the project manager for Bowling and tell him to
remove the two employees from the premises. Bowl-
ing did more than that: it terminated them. They
took their complaint to the National Labor Relations
Board, and the Board’s General Counsel sued
Bowling for violating a federal statute, the NLRA.

Both the National Labor Relations Board and the
Sixth Circuit agreed that the employees’ complaints
were protected activity under the Act. The Board
ordered Bowling to reinstate the employees to their
former jobs or “substantially equivalent positions,”
with back pay and without prejudice to their senior-
ity rights or any other privileges.

Bowling argued that, at the time of the dispute, it had
no other jobs for the employees. All of its work was
for AK Steel, in one facility or another, and AK Steel
had banned these employees. The Sixth Circuit sug-
gests, in a footnote to the opinion, that these truck
drivers might have been given office jobs or placed
on paid leave pending litigation against AK Steel. But
it found the employers’ potential hardships in find-
ing equivalent work for the men “largely irrelevant.”
The employer could not interfere with its employees’
protected concerted activity, regardless of the
employer’s own hardships.

Although the court noted that the facts presented
“some practical concerns for enforcement,” these
could not justify discriminatory action. The court
looked at other forms of discrimination and argued
by analogy:

If instead AK Steel had banished [the
complaining employees] from its facilities
because they were African-American or be-
cause they were women, it would hardly
be an appropriate defense for Bowling to
follow AK Steels directive to remove them,
even if it were facing complete elimination
from the site.

Instead, the court found that Bowling had an obliga-
tion to stand up to its customer, AK Steel, even to the
point of suing it for breach of contract if Bowling’s
failure to remove the employees resulted in its own
termination. The court refused to let an employer
use the “just-following-orders” or “devil-made-me-
do-it” defense to an unfair labor practice.

It is easy to see how Bowling’s position—between a
rock and a hard place—could be repeated on a con-
struction site. Many contracts give the Owner the
right to request removal of any of the contractor’s
employees for any reason. What happens when that
reason is an illegal one, such as protected concerted
activity under the National Labor Relations Act?
Normally, a contractor could just shift the offending

employee to another job site. But what if, as was the
case here, the other job sites all belong to the same
Owner? The Sixth Circuit’s latest decision makes it
pretty clear that the contractor cannot rely on fol-
lowing an Owner’s orders if what the Owner is re-
questing violates the law.

But It's Okay To Fire Employee
Who Threatens Others with Crane

On the same day as the Bowling decision,
December 8, a different panel of the Sixth
Circuit approved the firing of another
employee at a steel plant, this time for ap-
parently operating his crane in a threaten-
ing manner. The decision, Mains v. LTV
Steel Company, 2003 U.S. App. LEXIS
25702 (6" Cir. Dec. 8, 2003), affirmed an
arbitrator’s award in favor of the employer,
LTV Steel. According to the Sixth Circuit,
“Discharging an employee for threatening
other employees with a crane is a legitimate
reason for discharge. . . . If such conduct is
not a legitimate reason for discharge, it is
difficult to imagine what is.”

The incident that led to Mains’ termination, after 27
years of working for LTV, occurred when he was
operating a crane to load steel coils onto a buggy.
He was using a Heppenstal lifting device, which locks
in place on the crane and weighs nearly 10,000
pounds. In an understatement, the court noted
that the Heppenstal “could severely injure or kill a
person on the ground if the locking device is not
completely secured.”

Based on a report that Mains was not placing the
coils correctly, a supervisor and another employee
went to check out the work. Sure enough, he was
placing the coils too close together on the buggy, and
the supervisor signaled him to separate them a bit.
Reportedly, Mains slammed the coil down on the
buggy, causing it to slide much further away than
necessary. Turning to leave, the supervisor looked
back over his shoulder and saw the Heppenstal
directly overhead, about 10 feet in the air. In a highly
agitated state, the supervisor reported this presumed
threat to LTV’s area manager, who directed that
Mains be fired.

Following the collective bargaining agreement,
the company gave Mains a hearing and took his
grievance all the way through a lengthy arbitration
involving several witnesses and a reenactment of the
activity with the crane. The arbitrator supported
management’s conclusion that Mains had deliberately
moved the crane at the supervisor in order to threaten
him. She was particularly influenced by Mains’ lack
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of remorse for endangering his colleagues. She found
that his discharge was justified.

So Mains sued both his employer and the union—
the employer for breaching the collective bargaining
agreement in terminating him, and the union for fail-
ing to represent him fairly. All of his claims failed.
The court found that the union’s decisions through-
out the arbitration had been reasonable and had done
nothing to taint the arbitration.

The Sixth Circuit also found that LTV was justified
in terminating Mains for his action with the crane. It
made no difference—as he argued—that no one was
hurt. According to the court, “It would be irrational
to say that an employer cannot discharge an employee
who threatens other employees with serious bodily
harm or even death. An employer need not reserve
discharge only for those employees who successfully
carry out their threats.”

When Arbitration Award Is Challenged
F or Bias, Court Must Hear Evidence

It rarely happens, but it did earlier this month in Stark

County: a court’s confirmation of an arbitration

award in a construction dispute was reversed by a
Court of Appeals. The decision in Image
Inc. v. Westfall (Stark App. Dec. 15,2003),
2003-0Ohi0-6873, arose from the construc-
tion of a new home, based on a contract that
contained an arbitration clause.

The parties disagreed over changes, extras,
and payment amounts. Unpaid subcontrac-
tors filed mechanic’s liens. Finally, the
builder brought suit for breach of contract,
unjust enrichment, and interference with
business relationships.

Because of the arbitration clause, the court
ordered arbitration before a panel of three
arbitrators. Apparently, each side chose one
arbitrator and a third was chosen by some
unspecified means (probably a decision of
the other two arbitrators). At the end of a
lengthy arbitration, the panel announced its
decision in favor of the builder, who was to
receive $13,600.

But when the written award came out, it was
a surprise: In a split decision, the arbitra-

tors ordered the builder to pay the homeowners
$17,800. The homeowners moved the court to con-
firm the written award, while the builder moved to
have it vacated, based on misconduct of one of the
arbitrators. The court held a hearing but permitted
no evidence before it confirmed the award.

So the builder appealed, arguing that the court had
made six mistakes. It took only one mistake to con-
vince the Court of Appeals there had been an error.
The builder should have been allowed to present
evidence of arbitrator bias. Reversing, the court
sent the case back to the trial court so the builder
could do just that.

What evidence was the builder ready to submit? The
arbitrator selected by the builder was ready to testify
as to what happened following the arbitration
hearing and the announcement of an award to the
builder. There was also a tape recording in which
one arbitrator admitted to deliberating on his own,
following the hearing, and coming up with consider-
ably different facts and figures. According to the
builder-selected arbitrator, the arbitrator selected
by the homeowners announced his reluctance to
tell his clients that they owed any money. After
the hearing, he prepared a spreadsheet, “which
ultimately materially changed the order.”

The Court of Appeals never decided whether such
conduct by an arbitrator would or would not show
bias. But it did decide that the builder should
have been allowed to present this evidence at the
trial court’s hearing, before the award was either
confirmed or vacated, and the homeowners should
have had a chance to cross-examine the builder’s
witnesses. Because there was no evidentiary
hearing, the appellate court reversed the lower
court’s decision.

Losers in an arbitration—or parties who feel that they
have lost—often want to claim arbitrator bias to get
an award vacated. Very few decisions support such
a claim, or even indicate what actions might be seen
as bias. The Image Inc. decision stands out as one of
a handful that even discusses arbitrator conduct that
could indicate bias. It is sure to be scrutinized by
disappointed arbitrants in the future, and it should
help them at least to get an evidentiary hearing
before a court.
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The Owner’s Building or the Architect’s

Work of Art?

The “Aesthetic Effects” Clause

Forty-third in a Series—Each issue of ohioconstructionlaw.com discusses impor-
tant terms found in typical construction documents. This month, Doug Shevelow,
PE., investigates a clause in the AIA Document A201, the General Conditions,
that gives the architect unchallenged authority for the inexplicable topic of TASTE.

Parties to any contract desire to quantify their risks,
hence costs, as clearly as possible. One way to ac-
complish risk minimization is to avoid ambiguous
language. Ambiguity can lead to different interpre-
tations, which in turn lead to conflict and the
potential for increased costs.

When a contract expressly grants one party sole
power to interpret an ambiguous term, the other party
is at a disadvantage. The AIA A201 contains such an
example. Subparagraph 4.2.13 says this:

The Architect’s decision on matters relating
to aesthetic effect will be final if consistent
with the intent expressed in the Contract
Documents.

The 1976 version of the A201 used the word
“artistic” in place of “aesthetic.”

Subparagraph 2.6.1.9 of AIA Document B141, the
Owner-Architect Agreement, also touches this matter:

The Architect shall render initial decisions
on claims, disputes or other matters in
question between the Owner and Contractor
as provided in the Contract Documents.
However, the Architect’s decisions on
matters relating to aesthetic effect shall be
final if consistent with the intent expressed
in the Contract Documents.

This is the essence of subjectiveness. It calls for a
determination to be made solely from the architect’s
point of view. Architects justify this language be-
cause their finished work, upon which their reputa-
tions and livelihoods rest, is available for the entire
world to see. They desire total control just in case
the plans and specifications leave room for the con-
tractor to make a judgment call that they disagree with.

Michael S. Holman
Partner
BRICKER CONSTRUCTION

When does the “aesthetic effect” clause become
meaningful? When matters are not sufficiently de-
scribed in the plans and specifications. But are there
really such matters, and if so, what elements of the
design are they likely to be? A review of the case
law reveals that most disputes regarding the
architect’s control over aesthetic matters arise out of
variations in the exterior finish of a structure.

In Mississippi Coast Coliseum Commission v. Stuart
Construction Co., Inc., 417 So.2d 541 (Miss. 1982),
the finish of a large concrete section of a coliseum
concourse did not match the rest of the concourse.
Interestingly, the owner was more bothered by the
mismatch than was the architect, who recommended
that the work be accepted if accompanied by certain
warranties. Because the architect’s recommendation
was conditional, the Supreme Court of Mississippi
allowed the project owner to overrule its architect
and withhold from the contractor the $75,000 needed
to fix the discoloration problem.

This case seems to answer whose intent counts (at
least in the courts of Mississippi) when discerning
the intent of the Contract Documents—the Owner’s.

In NSC Contractors v. Borders, 564 A.2d 408 (Md.
1989), the top court in Maryland distinguished
between an architect’s power to reject aesthetically
defective work and the architect’s power to decide
how much money to withhold from the contractor
because of the nonconforming work. In this case
the architect determined that the arrangement of
exterior bricks in a church building fagcade was not
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sufficiently varied. Too many like shades of the 25

different brick shades were concentrated in a particu-

lar area. Several fixes, including limited brick re-
placement and painting, failed to satisfy the
architect. It recommended that $216,000
be withheld from the Contractor to remedy
the problem. The Contractor sued because
it thought the reduction should be less.

The court agreed that the Contractor did not
have the ability to challenge the architect’s
decision, because of the A201 “artistic
effect” clause, but the Contractor did have
aright to challenge the architect’s determi-
nation of the cost to fix the problem. The
architect did not help itself when its
director of construction administration was
“unable to fully explain the calculations
used to reach this estimate” during trial.

As in NSC Contractors, most of the case
law citing this particular subparagraph of
the A201 comes from the context of deter-
mining whether some other dispute between
a contractor and an owner is subject to arbitration.
Courts generally decide in favor of arbitration, con-
trasting the dispute in question with a dispute under
4.2.13, a matter clearly not subject to arbitration.

But when the architect takes exclusive jurisdiction
over aesthetic effects, it can create unintended

consequences, as demonstrated by Aetna Casualty &
Surety Co. v. Leo A. Daly Company, 870 F. Supp.
925 (S.D. Iowa 1994).

In Aetna, the issue was whether or not the architect
was responsible for a design change that allowed the
sprinkler system to freeze and significantly damage
the interior of a racetrack clubhouse. In determining
that the architect was not liable because the contrac-
tor made the design change, the court contrasted
the contractor’s negligent decision to change the con-
figuration of soffits with one that involved “artistic
effect,” which would have made the architect respon-
sible. This implies that the “aesthetic effects” clause
may impose a duty upon an architect to evaluate
possible deleterious effects of aesthetic changes in
which it has no role.

Contractors, especially on projects with complex or
troublesome finishes, need to have extra certainty
at bid time regarding exactly what the architect is and
is not willing to accept. Thorough questions and
documentation at the pre-bid conference and pre-con-
struction conference, as well as strict compliance with
product data submittals, may be a contractor’s only
defense against the architect’s all-powerful “aesthetic
effect” clause. Effective contract language with
suppliers and subcontractors is strongly suggested
also, just in case a contractor needs to seek indem-
nity should problems arise.
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What’s New in the World

Of Job Safety?

The Occupational Safety and Health Administration (OSHA) can seriously affect
any contractor or construction project. Compliance with OSHA regulations can be
time-consuming and tedious, but it is essential to maintain a viable position in the
construction industry. This month, as always, we report on recent developments in

the world of OSHA.

OSHA Changes Recordkeeping
Forms for 2004

Employers should be aware that OSHA has
issued a revised Form 300, Log of Work
Related Injuries and Illnesses, effective
January 1,2004. The form now includes a
place to record instances of occupational
hearing loss. Some terminology and the
directions for calculating incident rates
have changed, too. Input from employers
influenced the changes.

NIOSH Publishes Excavator,
Backhoe Safety Guidelines

A new NIOSH publication, Preventing
Injuries When Working with Hydraulic
Excavators and Backhoe Loaders, can be
found at www.cdc.gov/niosh/docs/wp-so-
lutions/2004-107/pdf/2004-107.pdf.
(NIOSH is the National Institute for Oc-
cupational Safety & Health.) The publi-
cation includes two case studies based on
worker fatalities.

The first fatality occurred when a laborer
and an operator were loading manhole sec-
tions onto a truck and the quick-discon-
nect coupling attaching the bucket to the
excavator stick failed, allowing the bucket
to fall and kill the laborer.

The second fatality occurred when a back-
hoe was being used to excavate the foun-
dation for a house. When the operator re-
turned to the machine after inspecting the
trench, he accidentally activated the boom
swing control, and the boom struck a
laborer, killing him.

NIOSH also includes recommendations for
injury prevention including training top-
ics, installation and maintenance advice,
safe work practices, and personal protec-
tive equipment.

Citations Show Varied Hazards
Of Blasting Work

Two recent cases show how varied and se-
rious the hazards can be on a construction
site when blasting is needed to aid excava-
tion. In the first case, a Wisconsin blasting
company is facing nearly $140,000 in fines
after one of its employees was killed when
an explosive blast brought down overhead
power lines and electrocuted him. OSHA
classified three of the six violations as seri-
ous: blasting near power lines without safety
control measures, not providing sufficient
training, and using electric blasting caps
where high voltage power lines made their
use dangerous.

The second case resulted in two willful and
seven serious violations being levied
against a Colorado road contractor, with
proposed fines totaling over $146,000. The
willful violations included failure to pro-
vide adequate warnings prior to detonation
and operating equipment within 50 feet of
holes filled with explosives. There were
no injuries, however.

OSHA Receives Comments
On Proposed Confined Space
Rules for Construction

How much is it worth to save a live? What
about six lives? A new rule proposed for
confined space entry on construction sites
would cost approximately $86 million per
year, OSHA estimates, and would prevent
6 fatalities and 900 injuries annually.

An estimated 641,000 construction site
confined spaces would be affected by
the proposed rule, which would require em-
ployers to develop a written confined
space program, including rescue plans. The
draft proposal is very similar to OSHA’s

| December 2003

m WA

general industry rule, a key difference
being that certain engineering controls
would be required, based on the classifi-
cation of the confined space.

The construction projects most affected
by the work would be commercial build-
ings, bridge construction, highway con-
struction, sewerage and water treatment
construction, and housing. The expected
confined spaces are boilers, heating ducts,
vaults, water tunnels, silos, tanks, pump
houses, and storm drains. The affected
occupations are expected to be elevator
technicians, painters, boilermakers, labor-
ers, masons, welders, steel workers,
plumbers, and inspectors.

OSHA estimates that each confined space
will require 15 minutes of paperwork. If
a confined space entry permit is required,
an additional 15 minutes per space would
be required.

A small business review panel expressed
support for the rulemaking process while
at the same time criticizing the proposed
rule. Panel members claim that the train-
ing costs are excessive and the rule will
create confusion on job sites when it is
not clear which standard should apply—
the one for general industry or the con-
struction standard.

Ohio Landscapers Sign Alliance
With OSHA

OSHA and the Ohio Landscapers Asso-
ciation have formed an alliance to pro-
mote workplace safety proactively, rather
than waiting for an accident to happen.
They will implement safety and health
programs, conduct training, and share in-
formation on workplace practices and
problems. There are approximately 500
landscaping contractors in the OLA.
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Preparing for Success in Mediation, Part 1:
Information Gathering

Throughout the past year, the ADR Corner has ad-
dressed the subject of mediation. We have looked at
what distinguishes mediation from other forms of
Alternative Dispute Resolution (ADR) such as ne-
gotiation and arbitration. We have examined why
mediation has gained popularity in the construction
industry and considered the advantages and disad-
vantages of mediation when compared with negotia-
tion, arbitration and litigation. The September 2003
column explored how the timing of mediation can
affect the prospects for success. Selecting a media-
tor was the topic in October and included consider-
ation of reputation, training, experience, style, knowl-
edge, availability, and bias in choosing the right me-
diator for a particular dispute. This month we turn to
the more arduous task of preparing for
mediation.

This article begins a series of articles that
will cover many aspects of preparing for
mediation. After an overview of the prepa-
ration process, we will look at steps that
help shape a mediation preparation plan,
and then we will move on to the execution
of the plan with an eye to providing the best
opportunity to succeed at the mediation.

NOTE: This series of articles is written
from the advocate’s point of view, but a
party contemplating mediation without le-
gal representation may still find many of
the points applicable.

Overview of the Preparation Process. When pre-
paring for mediation, the advocate has several tasks:

+ Gathering essential information
- From the client
- From the adversary

- From other outside sources (public records,
weather reports, construction manager, de-
sign professional, etc.)

- Through consultation with experts
* Developing effective communication

- With the client

- With opposing counsel

- With the mediator

+ Establishing an efficient use of time

- Necessary to succeed (avoid shortcuts if
possible)

- Avoid duplication (prepare for arbitration/
litigation as well)

+ Using technology

This month we discuss the first of these, information
gathering.

By the time a construction dispute reaches the
lawyer’s office it probably has a certain amount of
excess baggage with it in the form of acrimonious
letter writing, high levels of emotion, financial dis-
tress, and frustration at having to proceed to the “next
level” by involving construction counsel.

When a construction dispute arises, experienced con-
struction counsel should quickly assess the prospects
for taking the dispute to mediation. A quick review
of the dispute resolution process in the parties’ con-
tract may provide a clue to this probability. There is
no harm in assuming that the dispute will find its way
to mediation at some point along the resolution con-
tinuum. In some instances, mediation may be man-
dated by the parties’ contract. An example is the pro-
cess required under the General Conditions of the
AIA Document A201. (For a discussion of how
mediation fits into the claims process under this docu-
ment, see the November 2002 issue of
ohioconstructionlaw.com, available electronically at
www.ohioconstructionlaw.com.) If it appears that
mediation is or should be on the horizon for the par-
ties’ dispute, then preparation for mediation begins
with the first words out of the mouth of the advocate.

Because construction disputes are generally complex
and technical in nature, I often find myself dealing
with counsel with whom I am familiar. As an advo-
cate, I want to develop a credible and, I hope, a good
relationship with counsel in order to facilitate the
mediation and to serve the best interests of the client.
Unnecessarily adversarial approaches are usually
counterproductive in this process, although person-
alities sometimes make such encounters unavoidable.

Gathering Information. Gathering information is
important for two reasons: 1) to assist in understand-
ing the issues; and 2) to assist in telling the story.



Because the disputing parties were apparently unable
to resolve the dispute between themselves, they must
now try to explain the dispute to strangers, including
their respective attorneys, potentially a mediator, and
quite possibly an arbitrator, judge or even a jury.

Construction disputes are almost always document-
and fact-intensive. Attorneys depend on “facts” to
develop their client’s case, regardless of whether it
involves a construction dispute, defending a murder
suspect, or handling a divorce. The facts always play
a crucial role in such matters. The client will assume
the attorney knows the law; after all, that is why the
client came to the attorney in the first place. How-
ever, it is unlikely that the attorney will have suffi-
cient facts early on to assess the client’s position fully
respecting a construction dispute. Identifying what
information is necessary to gain an understanding of
the dispute will be an important part of any plan to
prepare for mediation. Regardless of the nature of
the dispute, however, the experienced attorney will
seek the following information, at a minimum:

Contemporary job records. Any time you
are assessing a construction dispute you must
answer two important questions: 1) What
does the contract say? and 2) Are there con-
temporaneous job records that may shed light
on the dispute? For example, if the dispute
centers on a submittal, it would be impor-
tant to have all contract documents that ad-
dress the submittal process and all submittal
logs (contractor’s, architect’s, engineer’s,
construction manager’s, etc.) as well as all
correspondence addressing the issues sur-
rounding the particular submittal. If the dis-
pute concerns a delay claim, it would be im-
portant to obtain the daily job logs, the sched-
ule with updates, minutes of weekly meet-
ings, job cost accounting and other contem-
poraneous job records that might shed light
on the controversy. If weather caused the
delay, then you would want to obtain two
kinds of weather records: those for the time
period for which delay adjustment is sought,
and historical records to determine whether
such weather is compensable.

Photographs. A picture is worth a thousand
words. Photos can be invaluable in explain-
ing issues in construction disputes. While
you might want to go to the job site and take
photos relevant to the issues, often there will
be progress photos available already. So long
as the project photos show what is neces-
sary to an understanding of the issue (e.g.

broken pipe, misaligned steel, weather condi-
tions, etc.), they are often the most convinc-
ing because they were created contemporane-
ously and not in retrospect. Like contempo-
raneous job documents, photos should be
sought from all parties who might have them.
Some pictures tell more than others.

Witnesses. It may also be necessary to inter-
view potential witnesses to learn more about
the dispute. Sometimes a witness can explain
what was written in a document or give con-
text to a document that otherwise reveals little
by itself.

Client Interview. And, of course, the client
should be interviewed at length, not only for
purposes of gathering information regarding
the dispute, but also to learn more about the
client’s goals in resolving the dispute. Often
a dispute is simply about money, but other
times there are principles involved. My ex-
perience is that principles can be expensive to
honor. Sometimes a client insists that any
claim be fully justified and documented be-
cause he wants to avoid setting a bad prece-
dent on a project.

When interviewing the client, you should learn
early on who has authority to approve a settle-
ment. Ifthe client is a contractor, the attorney
may meet first with a job superintendent,
project manager or someone from the

home office—all without authority to
approve a settlement. If the dispute
proceeds to mediation, it will be im-
perative that someone with authority

to approve a settlement be present,

if possible.

The attorney should get to know this
person and begin to understand the ob-
jectives of such a decision maker as

soon as possible. During the interview,

the prospect of mediation should be ap-
proached, where appropriate, and the
process should be explained at least in

its basic form, if necessary. Even
though a client may have been through
mediation before, unless it was with

the same mediator and the same attor-

ney, it is worthwhile taking time to dis-

cuss your approach to mediation. Itis
important that the client understand the pro-
cess and feel comfortable with it before the
mediation actually takes place.
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Consultation with Experts. Itis quite likely
that a construction dispute of any magnitude

Are you reading this online, or in an will require consultation with a technical ex-
e-mail forwarded by a co"eague? pert. Such consultation should be consid-

ered early in the process of preparing for me-
Why not have your own copy arrive diation. Often, many of the issues in a dis-
in your in-hox every month? pute may turn on technical interpretations or

opinions of experts. These experts can be
helpful in identifying information necessary
to understand the issues and present the
client’s point of view at the mediation.

Just e-mail your name, business affiliation,
and e-mail address to mtaylor@bricker.com
and we will e-mail you your very own copy of
ohioconstructionlaw.com every month.

Pulling It Together. Once you have consulted
with an expert (if necessary), gathered the rel-
evant contemporaneous job records, photo-
graphs of the issues in dispute, and have inter-

If you are already receiving your own viewed the client and potential witnesses, you
ohioconstructionlaw.com, send us your are ready to begin organizing the materials to
friends’ names and e-mail addresses, and tell your story. Being able to convey the sub-

stance of the information in a well-understood
and compelling fashion requires effective com-
munication. Next month we will address the
importance of “Effective Communication.”
We will explain the importance of developing
themes and discuss when less is more.

we will add them, too.
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