IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

OHIO GROCERS ASSOCIATION, ET AL, :
Plaintiffs, ) Case No. 06CVH02-2278
VS. : JUDGE BESSEY

WILLIAM WILKINS, IN HIS OFFICIAL
CAPACITY AS OHIO TAX
COMMISSIONER,

Defendant.

DECISION DENYING PLAINTIFFS’
MOTION FOR SUMMARY JUDGMENT
FILED SEPTEMBER 15, 2006
AND
DECISION GRANTING DEFENDANT’S
CROSS-MOTION FOR SUMMARY JUDGMENT,
FILED DECEMBER 15, 2006

Thesen atters are b efore the Courtupon th e Motion for Sun n ary Judyn ent, filed
by Plaintiffs, Ohio Grocers Association, Carfagna’s Incorporated, dba Carfagna’s
Specialty Foods, CFZ Supern arkets, Inc., doa Union Square Sparkle, Reading Food
Services Inc., dh a Reading IGA, and The Sanson Con pany (hereinafter “Plaintiffs”), on
Septen ber 15, 2006. On Decen ber 15, 2006, Defendant, Willian  Wilk ins, in h is offic ial
capacity as Ohio Tax Con n issioner (hereinafter “Defendant”), filed a Men orandun
Contra Plaintiff’s Motion for Sun n ary Judgn ent, as v ell as a Cross-Motion for
Sunmary Judgn ent. On January 5, 2007, Plaintiffs filed their Con bined Reply
Men orandun in Support of Plaintiffs’ Motion for Sun n ary Judgn ent and Men orandun
in Opposition to Defendant’s Motion for Sun n ary Judygn ent. On January 31, 2007,
Defendant filed its Reply Men orandun to Plaintiffs’ Men orandun  Opp osing

Defendant’s Motion for Sun n ary Judgn ent.



L Background

This case concerns  hether the Con n ercial Activity Tax (hereinafter “CAT”) is
constitu tionally valid. Plaintiffs ¢ ontend th at th is Court shou Id dec lare as an atter of lau
th at th e p rovisions of the CAT, that in pose apercent tax on annual §ross receip ts  reater
than $1 n illion violates the Ohio Constitution w hen app lied to gross receipts derived
fron thew holesale sale of food and fron the retail sale of food for hun an consun ption
off thepren isesw here sold. How ever, Defendant ¢ ontends th at b ec au se neith er Section
3(C), Article XII of the Constitu tion, nor Section 13, Article XII of the Constitu tion,
expressly or by in plication pronibit the in position of a tax on the privilege of doing
businessin Ohio, the Courtshouldhold that the CAT is ¢ onstitu tionally valid.

Section 3, Article X1I of th e Constitu tion, as reenac ted, states in p ertinent p art, as
follon s:

Lai sn ay bepassed providing for:

* k%

(C) Excise and franchise taxes and for the in position of taxes
upon the production of coal, oil, gas, and other n inerals; except
that no excise tax shall be levied or collected upon the sale or
purchase of food for hun anconsun ption off the pren isesw here
sold.

In addition, Section 13, Article XII of the Constitu tion, states in p ertinent p art as
follon s:

No sales or other excise taxes shall be levied or collected (1)
upon any W holesale sale or v holesale purchase of food for
hun an consun ption, its ingredients or its packaging; (2) upon
any sale or purchase of such iten s sold to or purchased by a
1 anu facturer, processor, pack ager, distribu tor or reseller of food
for hunm an consun ption, or its ingredients, for use in its trade or
business; or (3) in any retail transaction, on any packaging that
contains food for hum an consun ption on or off the pren ises
W here sold.



The CAT in poses a tax on each person w ith annual “taxab le gross receipts” in
excess of $ 150,000. R.C.5751.02, R.C. 5751.03, R.C. 5751.333 and R.C. 5751.01(E)(1).
“Taxab le gross receip ts” are defined as “gross receip ts” sitused in Ohio, w hich includes
gross receip ts fron sales of tang ib le p ersonal property (e.g. goods) received in this state
by apurchaser. R.C. 5751.01(G) and R.C. 5751.033(E). “Gross receipts” n eans “the
total an ount realized by a person, i ithout deduction for the ¢ ost of g oods sold or oth er
expenses incurred, that contribute to the production of incon e of the person, including
the fair n ark et value of any property and any services received, and any deb t transferred
or forgiven as consideration.” R.C. 5751.01(F). The CAT is in posed at a flat rate of
$ 150 for the first§ 1 n illion of annu al “tax ab le gross receipts” plus, w hen fully phased in,
at the rate of tv o and sixth n ills (0.26 percent) per dollar of tax ab le g ross rec eip ts ah ove
$1 n illion. In short, the CAT in poses a (ross receipts tax on annual gross receipts
greater than § 1 n illion on a percent hasis. As Plaintiffs contend, it is this aspect of the
CAT,w henapplied toreceip ts fron th e sale of food, v hich is atissue in this case.

11. Standard of Review

Wh en deciding the parties’ Motions for Sun n ary Judgn ent, the Courtn ust first
exan ine the standard under w hich sum n ary judgn entsareproperly granted.

A otion for sun n ary judgn entisproperly granted in favor of then oving party,
if the court, upon vien ing the evidence in a light n ost favorab le to the party against
W hon the n otion is n ade, detern ines that: 1) there are no genuine issies as to any
n aterial fact; 2) the n ovant is entitled to a judgn ent as a n atter of lav ; and, 3) the
evidence is such that reasonable n inds can con e to but one conclusion and that

conc lusion is adverse to the opposing party. See Civ.R. 56(C); State ex. rel. Howard v.



Ferreri (1994), 70 Oh io St.3d 587, 589; Miller v. Bike Athletic Co. (1998), 80 Oh io St.3d
607, 617.

A party seeking sun m ary judgn ent, on the grounds that the nonn oving party
cannot prove its case, b ears th e initial b urden of: 1) inforn ing the trial court of the b asis
for the n otion; and, 2) identifying those portions of the record u hich den onstrate the
absence of a genuine issue of n aterial fact on th e essential elen ent(s) of the nonn oving
party'sclain s. See Vahila v. Hall (1997), 77 Ohio St.3d 421, 429, citiny, Dresher v. Burt
(1996), 75 Ohio St.3d 280, 293, 662 N.E.2d 264; Mitseff v. Wheeler (1988), 38 Ohio
St.3d 112, 115. “The n oving party cannot discharge its initial burden under Civ.R. 56
sinply by m aking a conclusory assertion that the nonn oving party has no evidence to
prove its case. Rather, the n oving party nust be able to specifically point to son e
evidence of the type listed in Civ.R. 56(C) w hich affirn atively den onstrates that the
nonn oving party has no evidence to support the nonn oving party'sclain s.” Dresher, at
288-289. If then oving party fails to satisfy this initial burden, the n otion for sun n ary
judgm ent n ust be denied. See Kulch v. Structural Fibers, Inc. (1997), 78 Ohio St.3d
134, 147; Dresher.

If the n oving party satisfies its initial burden, “the nonn oving party thenhas a
reciprocal burden outlined in Civ.R. 56(E) to set forth specific facts show ing that there is
agentine issu e for trial and, if the nonn ovant does not so respond, sun n ary judgn ent, if
appropriate, shall be entered against the nonn oving party.” Dresher, at 288-289;
follov ed by Conway v. Calbert (C.A.10 1997), 119 Ohio App.3d 288, 291, 695 N.E.2d
271, 272-273. Thus, “[a] n otion for sun n ary judgn ent forces th e non-n oving party to

produce evidence on issues for  hich thatparty bears the burden of production at trial.”



Wade-Hairston v. Franklin Cty. Bd. of Mental Retardation and Developmental
Disabilities (Dec. 17, 1998), Frank lin App. No. 98AP-456, unrep orted, citing, Wing v.
Anchor Media, Ltd. of Texas (1991), 59 Ohio St.3d 108, 111; see, also, Dresher, at 288-
289; Carter v. Consol. Rail Corp. (C.A.10 1998), 126 Ohio App.3d 177, 181, citing,
Stewart v. B.F. Goodrich Co. (1993), 89 Ohio App.3d 35, 623 N.E.2d 591; Cullen v.
Ohio Dept. of Rehab. & Corr. (C.A.10 1998), 125 Ohio App.3d 758, 764, citing, Stewart.
“The non-n ovant n ust also present specific facts and n ay not n erely rely upon the
pleadings or on unsupported alleg ations.” Wade-Hairston, citing, Shaw v. J. Pollock &
Co. (1992), 82 Ohio App.3d 656, 612 N.E.2d 1295. Moreover, “[v Jhen aparty n oves
for sum n ary judgn entsupportedby evidentiary n aterial of atype and character set forth
in Civ.R. 56[(C)], the opposing party hasaduty tosubn itn aterialspern itted by Civ.R.
56(C) to show that there is agenuine issue for trial.” Wade-Hairston, ¢iting, Harless v.
Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 375 N.E.2d 46.

III.  Discussion

A. Is the CAT an excise tax or franchise tax?

Plaintiffsargue that the CAT isan excise tax. “Anexciseisatax in posed onthe
perforn ance of an act, the engaging in an occupation or the enjoyn ent of a privilege.”
Saviers v. Smith (1920), 101 Ohio St. 132, syllabus at f4. Ohio Revised Code
5751.02(A) specifically states that “there is hereby levied a con n ercial activity tax on
each person u ith taxab le gross receipts for the privilege of doing business in this state.”
[En phasis provided]. As such, Plaintiffs contend that by its on n tern s, the CAT

purportstobeatax onaprivilege, and thereforen ustbeanexcisetax. The Courtagrees.



In ¢ ontrast, Defendant contends that b ecause the CAT is in posed on the privilege
of conducting business in the State of Ohio, it is a franchise tax, not an excise tax.
Hou ever, the Court finds that Ohio Supren e Court has repeatedly recognized that a
franchise tax is a forn of anexcise tax. As Plaintiffs argue, the Ohio Supren e Courthas
long held that “[a]n excise tax is a tax assessed for son e special privilege or in n v nity
granted to son e artificial or natural person, based upon the grant of such privilege or
innunity. In the case of a corporation it is son etin es spoken of as a franchise tax.”
Cincinnati, Milford & Loveland Traction Co. v. State (1916), 94 Ohio St. 24, 27. See
also, Litton Industrial Products, Inc. v. Limbach (1991), 58 Ohio St. 3d 169, 170 (“The
franch ise tax, an ex cise tax, tax es corp orations for th e p rivileg e of doing b u siness in Ohio
in corp orate forn .”); Hoover Universal, Inc. v. Limbach (1991), 61 Ohio St. 3d 563, 568
(“The franchise tax, an excise tax, can ben easired on net incon e received in a tax ab le
year.”); Keycorp v. Tracy (1999), 87 Ohio St. 3d 238, 240 (“Franch ise tax is an ex cise tax
paid by don estic and foreign for profit corp orations for the privilege of doing business
W ithin the state.”); Wesnovtek Corp. v. Wilkins, 105 Ohio St. 3d 312, 313, 2005-Oh io-
1826, | 2 (“The Ohio franchise tax is an excise tax levied upon corporations for the
privilege of doing business in the state, oi ning or using a part or all of its capital or
property in this state, or holding a certificate of con pliance auth orizing it to do business
in th is state.”)

Th erefore, b ased on th e foreg oing, the Court finds that the CAT is a franch ise tax ,
W hich isatype of excise tax, w hich is in posed on the privileye of doing businesses in
Ohio. Hon ever, eventhough the Court finds that the CAT ishoth a franch ise tax and an

excise tax, the Court further finds th at th e ¢ onstitu tional ex ¢ ep tions asserted by Plaintiffs



arenotapplicab le. More specifically, the Court finds as stated ab ove, that the CAT is an
excise tax on the privilege of doing business in th e state of Oh io, and is not an ex ¢ ise tax
that is “levied or collected upon the sale or purchase of food.” Although the CAT is
neasired by the taxpayer’s taxable gross receipts, the Court finds that this does not
convert the CAT into a transactional tax on the privilege of purchasing or selling food.
As Defendant argues, in Mutual Holding Co. v. Limbach (1994), 71 Ohio St. 3d 59, the
Court defined a franchise tax, and held that the n ethod of n easuring the an ount of the
tax does not estab lish the natire of the tax. The Courtspecifically stated:

A franchise tax, such asthatin posedbhy R.C.5725.18, is a tax on
the privileg e of doing business in Ohio. (En phasis supp lied) It is
notatax ontheproperty of thepaying entity. Bank One, Dayton,
N.A. f. Limbach (1990), 50 Ohio St.3d 163, 553 N.E.2d 624;
Celina, supra. For the privilege of operating a don estic
insurance con pany, Ohio in poses a tax thatn ay be n easured
either in tern s of net w orth or pren iun vale. R.C. 5725.18.
Measu ring tax liab ility in tern s of net w orth does not convert a
franchise tax into a property tax. En phasis supplied)See
Internatl. Harvester Co. v. Evatt (1945), 146 Ohio St. 58, 31
0.0. 546, 64 N.E.2d 53. R.C. 5725.18 is a franchise tax
neasured by net w orth, not a tax on net w orth. [En phasis
provided.]

Mutual Holding Co., 71 Ohio St. 3d at 60.

Moreover, and again as Defendant argues, the Ohio Supren e Court has
detern ined that an excise in posed on the privileye of doing b usiness is nor a tax in p osed
on an underlying con ponent of such business. In Bank One Dayton, N.A. v. Limbach
(1990), 50 Ohio St.3d 163, the Ohio Supren e Courtspecifically held:

[T]hiscourthas previously discussed the natire and op eration of
th e Ohio corp orate franch ise tax , stating as follow s:

"Sin ilarly, the annu al franch ise tax levied on ¢ orp orations is also
a tax on the privilege of doing business in this state. R.C.
5733.01(A); Woodland Gardens Apartments v. Porterfield



(1968), 16 Ohio St.2d 56. Both the excise tax on pub lic v tilities
and th e franch ise tax on ¢orp orations are levied on th e ex erc ise of
a privilege and not on incon e, sales or receipts. Further, both
taxes are based upon the resilts of an entire year of doing
business and tax liab ility is not fixed until th e end of th at annu al
period * * *." East Ohio Gas Co. v. Limbach (1986), 26 Ohio
St.3d 63, 67, 26 OBR 54, 57, 498 N.E.2d 453, 456.

Bank One Dayton, N.A., 50 Oh io St.3d at 167.

In addition, the Court in Bank One Dayton, N.A., I ent on to approvingly cite to
the United States Supren e Court decision in Werner Machine Co. v. Dir. Of Div. of
Taxation (1956), 350 U.S. 492, v hen it stated:

In Werner Machine Co. v. Dir. Of Div. of Taxation (1956), 350
U.S. 492, the Supren e Court approved a tax schen e w hich
inc lu ded th e valu e of federal b onds in a ¢ orp oration's netw orth to
detern ine New Jersey's franchise tax. Therein, the high court
accepted the state supren e court's conclusion that th e tax u as not
in posed directly on property, but v as indeed a bona fide
franchise tax. Furthern ore, the United States Supren e Court
stated that it had "* * * consistently upheld franchise taxes
n easured by a yardstick which includes tax-exen pt incon e or
property, even though apart of the econon ic in pact of the tax
1 ay be said tobear indirectly uponsuch incon e or property. * *
*" (En phasissupplied) Id. at 494.

Bank One Dayton, N.A., 50 Ohio St.3d at 167.

Sin ilarly, in the case at hand, the Court finds that although the CAT isn easured
by ayardstick w hich includes taxab le gross receipts fron the sale or purchase of food for
hum anconsun ption, and the CAT n ay be said to indirectly bear an econon ic in pact on
th e retail and v h olesale sale of food for hun anconsun ption, this does not cau se the CAT
to violate th e Constitu tion. Stated another v ay, the Court finds that although the CAT is
neasured by ataxpayer’s taxable gross receipts for the calendar quarter or year, w hich
nay include receipts fron purchases or sales of food for hun an consun ption, it is not a

transac tional tax on the purchase or sale of tang ib le p ersonal prop erty, inclu ding food for



hum an consun ption, and therefore does not violate the above cited sections of the
Constitu tion.

B. Is the CAT any different from a traditional sales tax?

Plaintiffs contend that expert testin ony estab lishes that under v ell-estat lish ed
econon ic analysis, the CAT is no different fron , and v ill have the san e econon ic effect
as a traditional sales tax. More specifically, Plaintiffs contend that the econon ic
incidence for the CAT, w hich refers to the analysis of w ho actually bears the burden of
the tax, regardless of w ho is legally responsib le for paying the tax, is no different fron a
traditional sales tax sin ply because it is collected fron the seller and the latter is
collected fron theconsun er. Assuch, Plaintiffs contend thathy op eration and effect, the
CAT is no different fron a sales tax, and w hen applied to the gross receipts received
fron th e sales of food violates th e Constitu tion.

Hou ever, the Court finds, as Defendant argu es, th at th e au th ority to in p ose a tax
is not lin ited by the possibility that the cost of the tax n ay be shifted to others,
particularly custon ers. In Columbus & Southern Ohio Electric Co. v. Porterfield (1974),
41 Ohio App. 2d 191, the Tenth District Court of Appeals discussed the issie of the
“incidence” of apub lic utility tax, and stated:

Clearly, the Ohio sales tax isatax onaconsun er of goods. * * *
Interesting ly, the an ount of sales tax is clearly identified in any
transac tion b ec au se th e invoice covering a sale of goods shoi s a
cost of those goods to the consun er tow hich is added, sep arately
noted, and calcu lated a sales tax at th e b asic rate of 4% . It is a tax
Which theconsun erpays; thereisthe"incidence."

An ex an ination of the stipu lations in th is case reveals no recital
astoan ethodofbilling. Itn usthe assun ed th at th e invoic e sent
to the City by the Con pany shows an an ount of energy

consun ed n ultiplied by a rate, arrived at by contract, or
estab lish ed v ith approval of the Public Utilities Con n ission of



Ohio, or both. There is no distingu ish ab le tax in posed upon, or
added to that an ount. The excise tax device provides as a b ase
upon which the tax is calculated "thegross receipts of such
con pany on its intrastate b u siness." (R.C. 5727.38) In contrast to
th e sales tax, the tax does not relate to any single consun er of
electrical energy. Itis an excise tax upon ajparticular ¢ orp oration
for the privilege of carrying on that b u Siness.

* * * The facts as stipulated, as w ell as the operational
requiren ent of the excise tax here in posed, require the
conclusion that the "incidence" of the tax rests upon the
Con pany and the City does not "pay" the tax.
Columbus & Southern Ohio Electric Co., 41 Ohio App. 2d at 198.
Sin ilarly, in the case at hand, the Court finds th at in ¢ ontrast to th e sales tax, the
CAT is calcu lated on the gross receip ts of the husiness and does not relate to any single
consun er or purchaser of food. The Court further finds that the CAT is in posed direc tly
on the business for the privileg e of doing business in Ohio, and th erefore th e “incidence”
of the tax rests upon the business not the consun er. While the tax n ay ultin ately be
passedontotheconsin ersintheforn ofhigherprices, itcannothbe directly billed to and
paid by thepurchaser. Assuch, the Court finds that the CAT is sig nificantly different
fron asalestax. Ifthe Courtw eretohold othery ise, the legislatire v ould b e unable to
in pose an excise tax on any aspect of a husiness thatw as inthe supply chain for any
food. Thisw ould further beinconflicty ith the decisions cited by Defendant,w hich hold
th at th e indirect effect of an excise tax on the priviley e of doing bu siness in Oh io does not
invalidate the tax. See, Southern Gum v. Laylin (1902), 66 Ohio St. 578; Zielonka v.
Carrel (1919), 99 Oh io St. 220; and Savier v. Smith (1920), 101 Ohio St.132.
In addition, the Court finds that unlik e a sales tax, the very tern s of the CAT tie

the ob ligation to pay the CAT to a tin e or date, not a specific transaction or sale. As

Defendant argues, it is not p ossib le for a business to con pute the tax it ov es under the
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CAT until the applicab le tin e period, either a quarter or a year, expires and the §ross
receipts for that tin e period are totaled. Furthern ore, gross receipts are n uch broader
than sales receipts, hecaise a husiness’ gross receipts n ay include other sources of
revenue fron the sale of services or goods other than food. As such, the Court agrees
that the CAT is sin ply not tied to a transac tion, and th erefore distinctly different fron a
sales tax .

Therefore, b ased on th e foreg oing, the Court agrees th at th ere are b oth th eoretical
and practical differences beti een a tax on sales and a gross receipts tax, w hich are
econon ically significant, and w hich cause the CAT to be substantively different fron a
traditional sales tax .

IV.  Conclusion

Based on the foregoing, the Court finds that the CAT is an excise tax on the
privileg e of doing business in th e state of Oh io, and is nor an ex cise tax that is “levied or
collected upon the sale or purchase of food.” Although the CAT isn easired by the
taxpayer’s taxable gross receipts, which includes gross receipts derived fron the
i holesale sale of food and fron the retail sale of food for hun an consun ption off the
pren ises w here sold, the Court finds that the CAT is still substantively different fron a
transac tional or sales tax, and thus is not expressly or in pliedly prohibited by either
Section 3(C), Article XIlI of the Constitition, or Section 13, Article XII of the
Constitu tion. Therefore, the Court finds the CAT to be constititionally valid, and
according ly hereby DENIES Plaintiffs’ Motion for Sun n ary Judgn ent, and GRANTS

Defendant’s Motion for Sun n ary Judgn ent.
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Cou nsel for Defendant shall subn it the appropriate Judgn ent Entry pursuant to
Loc.Rs. 25.01 and 25.02.

IT IS SO ORDERED.

JOHN P. BESSEY, JUDGE

Cop ies to:

CharlesR. Saxb e, Esq.

rsaxbef cu slan .com

Donald C. Brey, Esq .

Gerh ardt A. Gosnell, 11, Es( .

Counsel for Plaintiffs, Ohio Grocers Association, Carfagna’s Incorporated, dha
Carfagna’s Specialty Foods, CFI Supern arkets, Inc., dba Union Sguare Sparkle,
Readingy Food Services Inc., dv a Reading IGA, and Th e Sanson Con p any

Joh n K. Mc Manu s, Esq

jkn cn anusi ag.state.oh.us.

Cheryl D. Pokorny, Esq.

Duane M. Wh ite, Esj .

Christine T. Mesiron , Es( .

Counsel for Defendant, Willian Wilkins, in his official capacity as Ohio Tax
Con n issioner

Any attorney or party pro sew hose e-n ail address is noted ab ove h as rec eived th is
docun entelectronically. Theoriginalw illbe filedw ithin 24 hours of th e tin e noted on
the e-n ail transn ittal 1 essag e.
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CharlesR. Saxb e, Esq.

Donald C. Brey, Esg .

Gerh ardt A. Gosnell, 11, Esq .
Chester, Willcox ¢ Saxbe, LLP
65 East State Street, Su ite 1000
Colun bus, Ohio 43215

John K. Mc Manu's, Esg .

Cheryl D. Pokorny, Esq.

Duane M. Wh ite, Esj .

Christine T. Mesiron , Es( .

Attorney General’s Offic e, Tax ation Sec tion
30 East Broad Street, 16" Floor

Colun bus, Ohio 43215
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