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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO 
CIVIL DIVISION 

OHIO GROCERS ASSOCIATION, ET AL, : 
  
 Plaintiffs,    : Case No. 06CVH02-2278 

vs.      : JUDGE BESSEY 

WILLIAM WILKINS, IN HIS OFFICIAL  : 
CAPACITY AS OHIO TAX  
COMMISSIONER,    : 
  
 Defendant.    : 

DECISION DENYING PLAINTIFFS’ 

M OTION FOR  SU M M AR Y J U DGM ENT  

FILED SEPTEM B ER  1 5 , 2 0 0 6  

AND 

DECISION GR ANTING DEFENDANT’S 

CR OSS-M OTION FOR  SU M M AR Y J U DGM ENT, 

FILED DECEM B ER  1 5 , 2 0 0 6  

 

 Th ese m atters are b efore th e Cou rt u p on th e Motion for Su m m ar y  Ju dg m ent, filed 

b y  Plaintiffs, Oh io Groc ers Assoc iation, Carfag na’s Inc orp orated, db a Carfag na’s 

Sp ec ialty  Foods, CFZ  Su p erm ark ets, Inc ., db a Union Sq u are Sp ark le, Reading  Food 

Servic es Inc ., db a Reading  IGA, and Th e Sanson Com p any  ( h ereinafter “Plaintiffs”), on 

Sep tem b er 15, 2006.  On Dec em b er 15, 2006, Defendant, William  Wilk ins, in h is offic ial 

c ap ac ity  as Oh io Tax  Com m issioner ( h ereinafter “Defendant”), filed a Mem orandu m  

Contra Plaintiff’s Motion for Su m m ar y  Ju dg m ent, as w ell as a Cross-Motion for 

Su m m ar y  Ju dg m ent.  On Janu ar y  5, 2007, Plaintiffs filed th eir  Com b ined Rep ly  

Mem orandu m  in Su p p ort of Plaintiffs’ Motion for Su m m ar y  Ju dg m ent and Mem orandu m  

in Op p osition to Defendant’s Motion for Su m m ar y  Ju dg m ent.  On Janu ar y  31, 2007, 

Defendant filed its Rep ly  Mem orandu m  to Plaintiffs’ Mem orandu m  Op p osing  

Defendant’s Motion for Su m m ar y  Ju dg m ent. 
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I. B a c k g r o u n d  

Th is c ase c onc erns w h eth er th e Com m erc ial Ac tivity  Tax  ( h ereinafter “CAT”) is 

c onstitu tionally  valid.  Plaintiffs c ontend th at th is Cou rt sh ou ld dec lare as a m atter of law  

th at th e p rovisions of th e CAT, th at im p ose a p erc ent tax  on annu al g ross rec eip ts g reater 

th an $ 1 m illion violates th e Oh io Constitu tion w h en ap p lied to g ross rec eip ts derived 

from  th e w h olesale sale of food and from  th e retail sale of food for  h u m an c onsu m p tion 

off th e p rem ises w h ere sold.  How ever, Defendant c ontends th at b ec au se neith er Sec tion 

3(C), Artic le XII of th e Constitu tion, nor Sec tion 13, Artic le XII of th e Constitu tion, 

ex p ressly  or  b y  im p lic ation p roh ib it th e im p osition of a tax  on th e p rivileg e of doing  

b u siness in Oh io, th e Cou rt sh ou ld h old th at th e CAT is c onstitu tionally  valid. 

Sec tion 3, Artic le XII of th e Constitu tion, as reenac ted, states in p ertinent p art, as 

follow s: 

Law s m ay  b e p assed p roviding  for: 
*  *  *  
(C) Ex c ise and franc h ise tax es and for th e im p osition of tax es 
u p on th e p rodu c tion of c oal, oil, g as, and oth er m inerals; ex c ep t 
th at no ex c ise tax  sh all b e levied or c ollec ted u p on th e sale or  
p u r c h ase of food for h u m an c onsu m p tion off th e p rem ises w h ere 
sold. 

 
In addition, Sec tion 13, Artic le XII of th e Constitu tion, states in p ertinent p art as 

follow s: 

No sales or oth er ex c ise tax es sh all b e levied or c ollec ted (1)  
u p on any  w h olesale sale or w h olesale p u r c h ase of food for  
h u m an c onsu m p tion, its ing redients or  its p ac k ag ing ; (2) u p on 
any  sale or p u r c h ase of su c h  item s sold to or p u r c h ased b y  a 
m anu fac tu rer, p roc essor, p ac k ag er, distrib u tor or  reseller  of food 
for h u m an c onsu m p tion, or its ing redients, for u se in its trade or  
b u siness; or (3) in any  retail transac tion, on any  p ac k ag ing  th at 
c ontains food for h u m an c onsu m p tion on or off th e p rem ises 
w h ere sold. 
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Th e CAT im p oses a tax  on eac h  p erson w ith  annu al “tax ab le g ross rec eip ts” in 

ex c ess of $ 150,000.  R.C. 5751.02, R.C. 5751.03, R.C. 5751.333 and R.C. 5751.01(E)(1).  

“Tax ab le g ross rec eip ts” are defined as “g ross rec eip ts” situ sed in Oh io, w h ic h  inc lu des 

g ross rec eip ts from  sales of tang ib le p ersonal p rop erty  (e.g . g oods) rec eived in th is state 

b y  a p u r c h aser.  R.C. 5751.01(G) and R.C. 5751.033(E).  “Gross rec eip ts” m eans “th e 

total am ou nt realiz ed b y  a p erson, w ith ou t dedu c tion for th e c ost of g oods sold or oth er 

ex p enses inc u r red, th at c ontrib u te to th e p rodu c tion of inc om e of th e p erson, inc lu ding  

th e fair  m ark et valu e of any  p rop erty  and any  servic es rec eived, and any  deb t transferred 

or for g iven as c onsideration.”  R.C. 5751.01(F).  Th e CAT is im p osed at a flat rate of 

$ 150 for th e first $ 1 m illion of annu al “tax ab le g ross rec eip ts” p lu s, w h en fu lly  p h ased in, 

at th e rate of tw o and six th  m ills (0.26 p erc ent) p er dollar of tax ab le g ross rec eip ts ab ove 

$ 1 m illion.  In sh ort, th e CAT im p oses a g ross rec eip ts tax  on annu al g ross rec eip ts 

g reater th an $ 1 m illion on a p erc ent b asis.  As Plaintiffs c ontend, it is th is asp ec t of th e 

CAT, w h en ap p lied to rec eip ts from  th e sale of food, w h ic h  is at issu e in th is c ase. 

II. Sta n d a r d  o f  R e v ie w  

Wh en dec iding  th e p arties’ Motions for Su m m ary  Ju dg m ent, th e Cou rt m u st first 

ex am ine th e standard u nder w h ic h  su m m ar y  ju dg m ents are p rop erly  g ranted. 

A m otion for su m m ar y  ju dg m ent is p rop erly  g ranted in favor of th e m oving  p arty , 

if th e c ou rt, u p on view ing  th e evidenc e in a lig h t m ost favorab le to th e p arty  ag ainst 

w h om  th e m otion is m ade, determ ines th at: 1) th ere are no g enu ine issu es as to any  

m aterial fac t; 2) th e m ovant is entitled to a ju dg m ent as a m atter of law ; and, 3) th e 

evidenc e is su c h  th at reasonab le m inds c an c om e to b u t one c onc lu sion and th at 

c onc lu sion is adverse to th e op p osing  p arty .  See Civ.R. 56(C); State ex. rel. Howard v. 
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F erreri (1994), 70 Oh io St.3d 587, 589; M iller v. B ik e A th letic  C o. (1998), 80 Oh io St.3d 

607, 617.  

A p arty  seek ing  su m m ar y  ju dg m ent, on th e g rou nds th at th e nonm oving  p arty  

c annot p rove its c ase, b ears th e initial b u rden of: 1) inform ing  th e trial c ou rt of th e b asis 

for th e m otion; and, 2) identify ing  th ose p ortions of th e rec ord w h ic h  dem onstrate th e 

ab senc e of a g enu ine issu e of m aterial fac t on th e essential elem ent(s) of th e nonm oving  

p arty 's c laim s.  See V ah ila v. Hall (1997), 77 Oh io St.3d 421, 429, c iting , D res h er v. B u rt 

(1996), 75 Oh io St.3d 280, 293, 662 N.E.2d 264; M its eff v. W h eeler (1988), 38 Oh io 

St.3d 112, 115.  “Th e m oving  p arty  c annot disc h ar g e its initial b u rden u nder Civ.R. 56 

sim p ly  b y  m ak ing  a c onc lu sor y  assertion th at th e nonm oving  p arty  h as no evidenc e to 

p rove its c ase.  Rath er, th e m oving  p arty  m u st b e ab le to sp ec ific ally  p oint to som e 

evidenc e of th e ty p e listed in Civ.R. 56(C) w h ic h  affir m atively  dem onstrates th at th e 

nonm oving  p arty  h as no evidenc e to su p p ort th e nonm oving  p arty 's c laim s.”  D res h er, at 

288-289.  If th e m oving  p arty  fails to satisfy  th is initial b u rden, th e m otion for su m m ar y  

ju dg m ent m u st b e denied.  See K u lc h  v. Stru c tu ral F ib ers , I n c . (1997), 78 Oh io St.3d 

134, 147; D res h er.  

If th e m oving  p arty  satisfies its initial b u rden, “th e nonm oving  p arty  th en h as a 

rec ip roc al b u rden ou tlined in Civ.R. 56(E) to set forth  sp ec ific  fac ts sh ow ing  th at th ere is 

a g enu ine issu e for trial and, if th e nonm ovant does not so resp ond, su m m ar y  ju dg m ent, if 

ap p rop riate, sh all b e entered ag ainst th e nonm oving  p arty .”  D res h er, at 288-289; 

follow ed b y  C on way  v. C alb ert (C.A.10 1997), 119 Oh io Ap p .3d 288, 291, 695 N.E.2d 

271, 272-273.  Th u s, “[a]  m otion for su m m ar y  ju dg m ent for c es th e non-m oving  p arty  to 

p rodu c e evidenc e on issu es for w h ic h  th at p arty  b ears th e b u rden of p rodu c tion at trial.”  
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W ade-Hairs ton  v. F ran k lin  C ty . B d. of M en tal R etardation  an d D evelop m en tal 

D is ab ilities  (Dec . 17, 1998), Frank lin Ap p . No. 98AP-456, u nrep orted, c iting , Win g  v. 

A n c h or M edia, L td. of T exas  (1991), 59 Oh io St.3d 108, 111; see, also, D res h er, at 288-

289; C arter v. C on s ol. R ail C orp . (C.A.10 1998), 126 Oh io Ap p .3d 177, 181, c iting , 

Stewart v. B .F . G oodric h  C o. (1993), 89 Oh io Ap p .3d 35, 623 N.E.2d 591; C u llen  v. 

O h io D ep t. of R eh ab . &  C orr. (C.A.10 1998), 125 Oh io Ap p .3d 758, 764, c iting , Stewart.  

“Th e non-m ovant m u st also p resent sp ec ific  fac ts and m ay  not m erely  rely  u p on th e 

p leading s or on u nsu p p orted alleg ations.”  W ade-Hairs ton , c iting , Sh aw v. J . P olloc k  &  

C o. (1992), 82 Oh io Ap p .3d 656, 612 N.E.2d 1295.  Moreover, “[ w ] h en a p arty  m oves 

for su m m ar y  ju dg m ent su p p orted b y  evidentiar y  m aterial of a ty p e and c h arac ter set forth  

in Civ.R. 56[ (C)] , th e op p osing  p arty  h as a du ty  to su b m it m aterials p erm itted b y  Civ.R. 

56(C) to sh ow  th at th ere is a g enu ine issu e for tr ial.”  W ade-Hairs ton , c iting , Harles s  v. 

W illis  D ay  W areh ou s in g  C o. (1978), 54 Oh io St.2d 64, 375 N.E.2d 46. 

III. Dis c u s s io n  

A. Is  t h e  CAT  a n  e x c is e  t a x  o r  f r a n c h is e  t a x ?  

   Plaintiffs arg u e th at th e CAT is an ex c ise tax .  “An ex c ise is a tax  im p osed on th e 

p erform anc e of an ac t, th e eng ag ing  in an oc c u p ation or th e enjoy m ent of a p rivileg e.”  

Saviers  v. Sm ith  (1920), 101 Oh io St. 132, sy llab u s at ¶ 4.  Oh io Revised Code 

5751.02(A) sp ec ific ally  states th at “th ere is h ereb y  levied a c om m erc ial ac tivity  tax  on 

eac h  p erson w ith  tax ab le g ross rec eip ts for th e p rivileg e of doin g  b u s in es s  in  th is  s tate.”  

[Em p h asis p rovided].  As su c h , Plaintiffs c ontend th at b y  its ow n term s, th e CAT 

p u r p orts to b e a tax  on a p rivileg e, and th erefore m u st b e an ex c ise tax .  Th e Cou rt ag rees. 
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In c ontrast, Defendant c ontends th at b ec au se th e CAT is im p osed on th e p rivileg e 

of c ondu c ting  b u siness in th e State of Oh io, it is a franc h ise tax , n ot an ex c ise tax .  

How ever, th e Cou rt finds th at Oh io Su p rem e Cou rt h as rep eatedly  rec og niz ed th at a 

franc h ise tax  is a form  of an ex c ise tax .  As Plaintiffs ar g u e, th e Oh io Su p rem e Cou rt h as 

long  h eld th at “[a]n ex c ise tax  is a tax  assessed for som e sp ec ial p r ivileg e or im m u nity  

g ranted to som e artific ial or natu ral p erson, b ased u p on th e g rant of su c h  p r ivileg e or 

im m u nity .  In th e c ase of a c orp oration it is som etim es sp ok en of as a franc h ise tax .” 

C in c in n ati, M ilford &  L ovelan d T rac tion  C o. v. State (1916), 94 Oh io St. 24, 27.  See 

also, L itton  I n du s trial P rodu c ts , I n c . v. L im b ac h  (1991), 58 Oh io St. 3d 169, 170  (“Th e 

franc h ise tax , an ex c ise tax , tax es c orp orations for  th e p rivileg e of doing  b u siness in Oh io 

in c orp orate form .”); Hoover U n ivers al, I n c . v. L im b ac h  (1991), 61 Oh io St. 3d 563, 568 

(“Th e franc h ise tax , an ex c ise tax , c an b e m easu red on net inc om e rec eived in a tax ab le 

y ear.”); K ey c orp  v. T rac y  (1999), 87 Oh io St. 3d 238, 240 (“Franc h ise tax  is an ex c ise tax  

p aid b y  dom estic  and foreig n for p rofit c orp orations for th e p rivileg e of doing  b u siness 

w ith in th e state.”); W es n ovtek  C orp . v. W ilk in s , 105 Oh io St. 3d 312, 313, 2005-Oh io-

1826, ¶  2 (“Th e Oh io franc h ise tax  is an ex c ise tax  levied u p on c orp orations for th e 

p rivileg e of doing  b u siness in th e state, ow ning  or u sing  a p art or all of its c ap ital or 

p rop erty  in th is state, or  h olding  a c ertific ate of c om p lianc e au th oriz ing  it to do b u siness 

in th is state.”)     

 Th erefore, b ased on th e foreg oing , th e Cou rt finds th at th e CAT is a franc h ise tax , 

w h ic h  is a ty p e of ex c ise tax , w h ic h  is im p osed on th e p rivileg e of doing  b u sinesses in 

Oh io.  How ever, even th ou g h  th e Cou rt finds th at th e CAT is b oth  a franc h ise tax  and an 

ex c ise tax , th e Cou rt fu rth er finds th at th e c onstitu tional ex c ep tions asserted b y  Plaintiffs 
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are not ap p lic ab le.  More sp ec ific ally , th e Cou rt finds as stated ab ove, th at th e CAT is an 

ex c ise tax  on th e p rivileg e of doing  b u siness in th e state of Oh io, and is n ot an ex c ise tax  

th at is “levied or  c ollec ted u p on th e sale or  p u r c h ase of food.”  Alth ou g h  th e CAT is 

m easu red b y  th e tax p ay er’s tax ab le g ross rec eip ts, th e Cou rt finds th at th is does not 

c onvert th e CAT into a transac tional tax  on th e p rivileg e of p u r c h asing  or selling  food.  

As Defendant ar g u es, in M u tu al Holdin g  C o. v. L im b ac h  (1994), 71 Oh io St. 3d 59, th e 

Cou rt defined a franc h ise tax , and h eld th at th e m eth od of m easu ring  th e am ou nt of th e 

tax  does not estab lish  th e natu re of th e tax .  Th e Cou rt sp ec ific ally  stated: 

A franc h ise tax , su c h  as th at im p osed b y  R.C. 5725.18, is a tax  on 
th e p rivileg e of doing  b u siness in Oh io. (Em p h asis su p p lied) It is 
not a tax  on th e p rop erty  of th e p ay ing  entity . B an k  O n e, D ay ton , 

N .A . f. L im b ac h  (1990), 50 Oh io St.3d 163, 553 N.E.2d 624; 
C elin a, s u p ra.  For th e p rivileg e of op erating  a dom estic  
insu ranc e c om p any , Oh io im p oses a tax  th at m ay  b e m easu red 
eith er in term s of net w orth  or p rem iu m  valu e.  R.C. 5725.18. 
Measu ring  tax  liab ility  in term s of net w orth  does not c onvert a 
franc h ise tax  into a p rop erty  tax . Em p h asis su p p lied)See 
I n tern atl. Harves ter C o. v. E vatt (1945), 146 Oh io St. 58, 31 
O.O. 546, 64 N.E.2d 53.  R.C. 5725.18 is a franc h ise tax  
m easu red b y  net w orth , not a tax  on net w orth .  [Em p h asis 
p rovided.]  

 
M u tu al Holdin g  C o., 71 Oh io St. 3d at 60. 

 Moreover, and ag ain as Defendant ar g u es, th e Oh io Su p rem e Cou rt h as 

determ ined th at an ex c ise im p osed on th e p rivileg e of doing  b u siness is n ot a tax  im p osed 

on an u nderly ing  c om p onent of su c h  b u siness.  In B an k  O n e D ay ton , N .A . v. L im b ac h  

(1990), 50 Oh io St.3d 163, th e Oh io Su p rem e Cou rt sp ec ific ally  h eld: 

[T] h is c ou rt h as p reviou sly  disc u ssed th e natu re and op eration of 
th e Oh io c orp orate franc h ise tax , stating  as follow s: 
 
" Sim ilarly , th e annu al franc h ise tax  levied on c orp orations is also 
a tax  on th e p rivileg e of doing  b u siness in th is state.  R.C. 
5733.01(A); W oodlan d G arden s  A p artm en ts  v. P orterfield 
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(1968), 16 Oh io St.2d 56.  Both  th e ex c ise tax  on p u b lic  u tilities 
and th e franc h ise tax  on c orp orations are levied on th e ex erc ise of 
a p rivileg e and not on inc om e, sales or rec eip ts. Fu rth er, b oth  
tax es are b ased u p on th e resu lts of an entire y ear of doing  
b u siness and tax  liab ility  is not fix ed u ntil th e end of th at annu al 
p eriod *  *  * ."   E as t O h io G as  C o. v. L im b ac h  (1986), 26 Oh io 
St.3d 63, 67, 26 OBR 54, 57, 498 N.E.2d 453, 456.   
 

B an k  O n e D ay ton , N .A ., 50 Oh io St.3d at 167.  

 In addition, th e Cou rt in B an k  O n e D ay ton , N .A ., w ent on to ap p roving ly  c ite to 

th e United States Su p rem e Cou rt dec ision in W ern er M ac h in e C o. v. D ir. O f D iv. of 

T axation  (1956), 350 U.S. 492, w h en it stated: 

In W ern er M ac h in e C o. v. D ir. O f D iv. of T axation  (1956), 350 
U.S. 492, th e Su p rem e Cou rt ap p roved a tax  sc h em e w h ic h  
inc lu ded th e valu e of federal b onds in a c orp oration's net w orth  to 
determ ine New  Jersey 's franc h ise tax . Th erein, th e h ig h  c ou rt 
ac c ep ted th e state su p rem e c ou rt's c onc lu sion th at th e tax  w as not 
im p osed direc tly  on p rop erty , b u t w as indeed a b ona fide 
franc h ise tax . Fu rth erm ore, th e United States Su p rem e Cou rt 
stated th at it h ad " *  *  *  c onsistently  u p h eld franc h ise tax es 
m easu red b y  a y ardstic k  w h ic h  inc lu des tax -ex em p t inc om e or 
p rop erty , even th ou g h  a p art of th e ec onom ic  im p ac t of th e tax  
m ay  b e said to b ear indirec tly  u p on su c h  inc om e or p rop erty . *  *  
* "   (Em p h asis su p p lied) Id. at 494. 

 
B an k  O n e D ay ton , N .A ., 50 Oh io St.3d at 167. 

 Sim ilarly , in th e c ase at h and, th e Cou rt finds th at alth ou g h  th e CAT is m easu red 

b y  a y ardstic k  w h ic h  inc lu des tax ab le g ross rec eip ts from  th e sale or p u r c h ase of food for  

h u m an c onsu m p tion, and th e CAT m ay  b e said to indirec tly  b ear an ec onom ic  im p ac t on 

th e retail and w h olesale sale of food for h u m an c onsu m p tion, th is does not c au se th e CAT 

to violate th e Constitu tion.  Stated anoth er w ay , th e Cou rt finds th at alth ou g h  th e CAT is 

m easu red b y  a tax p ay er’s tax ab le g ross rec eip ts for th e c alendar  q u arter or y ear, w h ic h  

m ay  inc lu de rec eip ts from  p u r c h ases or sales of food for h u m an c onsu m p tion, it is not a 

transac tional tax  on th e p u r c h ase or sale of tang ib le p ersonal p rop erty , inc lu ding  food for 
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h u m an c onsu m p tion, and th erefore does not violate th e ab ove c ited sec tions of th e 

Constitu tion. 

 B . Is  t h e  CAT a n y  d if f e r e n t  f r o m  a  t r a d it io n a l s a le s  t a x ?  

 Plaintiffs c ontend th at ex p ert testim ony  estab lish es th at u nder  w ell-estab lish ed 

ec onom ic  analy sis, th e CAT is no different from , and w ill h ave th e sam e ec onom ic  effec t 

as a traditional sales tax .  More sp ec ific ally , Plaintiffs c ontend th at th e ec onom ic  

inc idenc e for th e CAT, w h ic h  refers to th e analy sis of w h o ac tu ally  b ears th e b u rden of 

th e tax , reg ardless of w h o is leg ally  resp onsib le for p ay ing  th e tax , is no different from  a 

traditional sales tax  sim p ly  b ec au se it is c ollec ted from  th e seller and th e latter is 

c ollec ted from  th e c onsu m er.  As su c h , Plaintiffs c ontend th at b y  op eration and effec t, th e 

CAT is no different from  a sales tax , and w h en ap p lied to th e g ross rec eip ts rec eived 

from  th e sales of food violates th e Constitu tion. 

 How ever, th e Cou rt finds, as Defendant ar g u es, th at th e au th ority  to im p ose a tax  

is not lim ited b y  th e p ossib ility  th at th e c ost of th e tax  m ay  b e sh ifted to oth ers, 

p artic u larly  c u stom ers.  In C olu m b u s  &  Sou th ern  O h io E lec tric  C o. v. P orterfield (1974), 

41 Oh io Ap p . 2d 191, th e Tenth  Distric t Cou rt of Ap p eals disc u ssed th e issu e of th e 

“inc idenc e” of a p u b lic  u tility  tax , and stated: 

Clearly , th e Oh io sales tax  is a tax  on a c onsu m er of g oods. *  *  *  
Interesting ly , th e am ou nt of sales tax  is c learly  identified in any  
transac tion b ec au se th e invoic e c overing  a sale of g oods sh ow s a 
c ost of th ose g oods to th e c onsu m er  to w h ic h  is added, sep arately  
noted, and c alc u lated a sales tax  at th e b asic  rate of 4% . It is a tax  
w h ic h  th e c onsu m er p ay s; th ere is th e " inc idenc e."  
 
An ex am ination of th e stip u lations in th is c ase reveals no rec ital 
as to a m eth od of b illing . It m u st b e assu m ed th at th e invoic e sent 
to th e City  b y  th e Com p any  sh ow s an am ou nt of ener g y  
c onsu m ed m u ltip lied b y  a rate, arrived at b y  c ontrac t, or  
estab lish ed w ith  ap p roval of th e Pu b lic  Utilities Com m ission of 
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Oh io, or b oth . Th ere is no disting u ish ab le tax  im p osed u p on, or  
added to th at am ou nt. Th e ex c ise tax  devic e p rovides as a b ase 
u p on w h ic h  th e tax  is c alc u lated " th e g ross rec eip ts of su c h  
c om p any  on its intrastate b u siness."  (R.C. 5727.38) In c ontrast to 
th e sales tax , th e tax  does not relate to any  sing le c onsu m er of 
elec tric al ener g y . It is an ex c ise tax  u p on a p artic u lar c orp oration 
for th e p rivileg e of c arr y ing  on th at b u siness. 
 
*  *  *  Th e fac ts as stip u lated, as w ell as th e op erational 
req u irem ent of th e ex c ise tax  h ere im p osed, req u ire th e 
c onc lu sion th at th e " inc idenc e"  of th e tax  rests u p on th e 
Com p any  and th e City  does not " p ay "  th e tax . 

 
C olu m b u s  &  Sou th ern  O h io E lec tric  C o., 41 Oh io Ap p . 2d at 198. 

 Sim ilarly , in th e c ase at h and, th e Cou rt finds th at in c ontrast to th e sales tax , th e 

CAT is c alc u lated on th e g ross rec eip ts of th e b u siness and does not relate to any  sing le 

c onsu m er or  p u r c h aser  of food.  Th e Cou rt fu rth er finds th at th e CAT is im p osed direc tly  

on th e b u siness for th e p r ivileg e of doing  b u siness in Oh io, and th erefore th e “inc idenc e” 

of th e tax  rests u p on th e b u siness not th e c onsu m er.  Wh ile th e tax  m ay  u ltim ately  b e 

p assed on to th e c onsu m ers in th e form  of h ig h er p r ic es, it c annot b e direc tly  b illed to and 

p aid b y  th e p u r c h aser.  As su c h , th e Cou rt finds th at th e CAT is sig nific antly  different 

from  a sales tax .  If th e Cou rt w ere to h old oth er w ise, th e leg islatu re w ou ld b e u nab le to 

im p ose an ex c ise tax  on any  asp ec t of a b u siness th at w as in th e su p p ly  c h ain for any  

food.  Th is w ou ld fu rth er b e in c onflic t w ith  th e dec isions c ited b y  Defendant, w h ic h  h old 

th at th e indirec t effec t of an ex c ise tax  on th e p rivileg e of doing  b u siness in Oh io does not 

invalidate th e tax .  See, Sou th ern  G u m  v. L ay lin  (1902), 66 Oh io St. 578; Z ielon k a v. 

C arrel (1919), 99 Oh io St. 220; and Savier v. Sm ith  (1920), 101 Oh io St.132. 

 In addition, th e Cou rt finds th at u nlik e a sales tax , th e ver y  term s of th e CAT tie 

th e ob lig ation to p ay  th e CAT to a tim e or date, not a sp ec ific  transac tion or sale.  As 

Defendant ar g u es, it is not p ossib le for a b u siness to c om p u te th e tax  it ow es u nder th e 
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CAT u ntil th e ap p lic ab le tim e p eriod, eith er a q u arter or a y ear, ex p ires and th e g ross 

rec eip ts for th at tim e p eriod are totaled.  Fu rth er m ore, g ross rec eip ts are m u c h  b roader  

th an sales rec eip ts, b ec au se a b u siness’ g ross rec eip ts m ay  inc lu de oth er sou rc es of 

revenu e from  th e sale of servic es or g oods oth er  th an food.  As su c h , th e Cou rt ag rees 

th at th e CAT is sim p ly  not tied to a transac tion, and th erefore distinc tly  different from  a 

sales tax . 

Th erefore, b ased on th e foreg oing , th e Cou rt ag rees th at th ere are b oth  th eoretic al 

and p rac tic al differenc es b etw een a tax  on sales and a g ross rec eip ts tax , w h ic h  are 

ec onom ic ally  sig nific ant, and w h ic h  c au se th e CAT to b e su b stantively  different from  a 

traditional sales tax .  

IV . Co n c lu s io n  

Based on th e foreg oing , th e Cou rt finds th at th e CAT is an ex c ise tax  on th e 

p rivileg e of doing  b u siness in th e state of Oh io, and is n ot an ex c ise tax  th at is “levied or 

c ollec ted u p on th e sale or p u r c h ase of food.”  Alth ou g h  th e CAT is m easu red b y  th e 

tax p ay er’s tax ab le g ross rec eip ts, w h ic h  inc lu des g ross rec eip ts derived from  th e 

w h olesale sale of food and from  th e retail sale of food for h u m an c onsu m p tion off th e 

p rem ises w h ere sold, th e Cou rt finds th at th e CAT is still su b stantively  different from  a 

transac tional or sales tax , and th u s is not ex p ressly  or im p liedly  p roh ib ited b y  eith er 

Sec tion 3(C), Artic le XII of th e Constitu tion, or Sec tion 13, Artic le XII of th e 

Constitu tion.  Th erefore, th e Cou rt finds th e CAT to b e c onstitu tionally  valid, and 

ac c ording ly  h ereb y  DENIES Plaintiffs’ Motion for Su m m ar y  Ju dg m ent, and GR ANTS 

Defendant’s Motion for Su m m ar y  Ju dg m ent. 
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Cou nsel for Defendant sh all su b m it th e ap p rop riate Ju dg m ent Entr y  p u rsu ant to 

Loc .Rs. 25.01 and 25.02. 

IT IS SO OR DER ED. 
 
 

        _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
        JOHN P. BESSEY, JUDGE 

 
 
 
Cop ies to: 
 
Ch arles R. Sax b e, Esq . 
rsax b e@ c w slaw .c om  
Donald C. Brey , Esq . 
Gerh ardt A. Gosnell, II, Esq . 
Cou nsel for Plaintiffs, Oh io Groc ers Assoc iation, Carfag na’s Inc orp orated, db a 
Carfag na’s Sp ec ialty  Foods, CFZ  Su p erm ark ets, Inc ., db a Union Sq u are Sp ark le, 
Reading  Food Servic es Inc ., db a Reading  IGA, and Th e Sanson Com p any  
 
Joh n K. Mc Manu s, Esq  
jk m c m anu s@ ag .state.oh .u s. 
Ch er y l D. Pok orny , Esq . 
Du ane M. Wh ite, Esq . 
Ch ristine T. Mesirow , Esq . 
Cou nsel for Defendant, William  Wilk ins, in h is offic ial c ap ac ity  as Oh io Tax  
Com m issioner 
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th e e-m ail transm ittal m essag e. 
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