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Karvo Paving Co. v. Testa: Defining a Sale and Affiliation

by Justin D. Cook

An Ohio Court of Appeals recently issued a 
decision in Karvo Paving Co. v. Testa involving 
several claims for sales and use tax exemption.1 On 
its face, Karvo appears to be a win for taxpayers. 
However, while many taxpayers will no doubt 
rely on Karvo to claim additional exemptions, this 
case could present a trap for others.

Karvo Paving Co. performed road repair and 
paving work under contracts with the Ohio 
Department of Transportation (ODOT). These 
contracts required Karvo to provide the traffic 
maintenance equipment, such as concrete 
barriers, temporary traffic lights, signs, and 
message boards, for each project. Also, Karvo 
leased both employees and equipment from K&H 
Excavating LLC (K&H).2 George Karvounides and 
his wife, Ana, shared ownership of Karvo and 
K&H. George owned 100 percent of Karvo and 45 
percent of K&H, while Ana owned the remaining 
55 percent of K&H.3

The Department of Taxation assessed sales 
and use tax against Karvo based on its purchases 

of traffic maintenance equipment used during 
construction projects, employee leases with K&H, 
and equipment leases with K&H.

Resale Exemption

Karvo claimed that its purchases of traffic 
maintenance equipment were exempt under the 
resale exemption. Ohio defines a sale to include all 
transactions in which either “title or possession” 
are transferred for consideration.4 Ohio exempts 
sales from taxation when the purchaser is engaged 
in business and acquires the property with a 
purpose to resell it in the same form that it is 
received.5 Karvo argued that its contracts with 
ODOT essentially leased the traffic maintenance 
equipment to the state, meaning Karvo purchased 
the equipment with the intent to resell it.6

The tax commissioner pointed out that Karvo 
transported the equipment to each work site, 
installed the equipment, retained title to the 
equipment during a construction project, and 
performed all necessary maintenance on the 
equipment during use. Thus, the commissioner 
argued that Karvo did not resell the equipment 
under ODOT contracts because it retains 
“ownership, control, use, and possession . . . at all 
times.”7

Supporting its claim for exemption, Karvo 
cited several other relevant facts. Under its 
paving contracts, ODOT “specifies the type, 
quantity, and placement location of all the traffic 
maintenance equipment.” Further, while Karvo 
is responsible for installing the equipment, 
ODOT engineers must sign off on the placement 
of each piece of equipment. Karvo also presented 
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testimony that it would rather perform road 
work using barrels to control traffic, as opposed 
to the more significant traffic maintenance 
equipment required by ODOT.8

Karvo addressed its apparent possession of the 
equipment in two ways. First, it explained that 
repairing and maintaining the traffic maintenance 
equipment “is no different from any other 
equipment rental, in which the lessor is expected to 
replace or repair defective equipment.” Second, 
Karvo discounted its use of the equipment in 
transporting it to work sites as “merely incidental” 
to renting it to ODOT.9

On these facts, the court held that Karvo’s 
purchases were exempt under the resale 
exemption. The court stated in its analysis that 
“ODOT orders the equipment to protect drivers,” 
and that it is “not part of [Karvo’s] paving work.” 
Seemingly because of the amount of control 
exercised by ODOT in selecting the type and 
placement of the equipment, the Court agreed that 
ODOT took possession of the equipment sufficient 
to constitute a lease between Karvo and ODOT.10

Affiliated Entity Exception

Karvo asserted that its employee leases with 
K&H were excluded from tax because of the 
affiliated group exception. The Court agreed that 
these transactions were excluded from taxation.

Unless falling within one of several statutory or 
case law exceptions to the definition of 
employment services, leased employee 
arrangements in Ohio are subject to sales and use 
tax. One such exception is for transactions between 
two members of an affiliated group.11 An affiliated 
group is broadly defined as “two or more persons 
related in such a way that one person owns or 
controls the business operation of another member 
of the group.” For corporations, however, it is 
defined more specifically as one corporation 
owning “more than [50] percent of the other 
corporation’s common stock with voting rights.”12

The commissioner argued that Karvo and 
K&H were not members of an affiliated group 
because Karvo’s majority owner, George, did not 
own more than 50 percent of K&H’s membership 
interests.13 Rejecting the commissioner’s 
argument, the court held that the majority 
ownership test applies only to corporations and is 
inapplicable to limited liability companies, such 
as K&H. Based on George’s testimony, the court 
found that he, as an individual, controlled both 
Karvo and K&H. As a result, the court held that 
they were members of an affiliated group. When 
evaluating this case for further application, it is 
important to note that the court did not apply 
ownership attribution concepts. Thus, the holding 
in Karvo could be applied in contexts other than 
joint ownership by family members.14

Casual Sale Exemption

Finally, while Karvo claimed that its 
excavation equipment leases with K&H were 
exempt from sales and use tax as casual sales, the 
court remanded this for further consideration by 
the Board of Tax Appeals.15

Conclusion

The decision in Karvo will be helpful to many 
taxpayers seeking to exempt or exclude 
transactions from sales and use tax. However, the 
court’s finding that Karvo resold the traffic 
maintenance equipment to ODOT potentially 
expands the definition of a sale under Ohio law. 
Thus, taxpayers should be wary of potentially 
engaging in unintentional sales that may be 
taxable or require them to collect exemption 
certificates. 
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