BrickerConstructionLaw.com | FALL 2012

BrickerConstructionLaw.com

1

A Discussion of Current Laws, Regulations and Practices for
All Participants in the Construction Industry
FALL 2012

IN THIS ISSUE
• Construction Insurance
Fundamentals
• Supreme Court Affirms
Governmental Immunity in
Flooding Case
• Contract Enforced Without
Signature of All Parties
• Five Recent Updates in the Law
• AG Clarifies Counties’
Authority to Enter Into
RUMAs and Applicability of
Competitive Bidding and
Prevailing Wage

Construction Insurance Fundamentals
“The Heiles argue that the policy exclusions relied on by State Auto do not apply here. Indeed,
the policy is riddled with definitions, exclusions,
exceptions, exceptions to the exclusions and exclusions to the exceptions.” Heile v. State Auto. Mut.
Ins. Co. (1999), 136 Ohio App.3d 351, 353.
In interpreting an insurance policy, the court in the
case above came to a simple conclusion that we all
know: insurance policies are confusing! While the
policies themselves may be replete with exceptions,
exclusions and exceptions to the exclusions, the
fundamental concept behind insurance does not
need to be so confusing. Insurance is simply a tool
to manage and transfer risk and it is an important
part of the risk management strategy for any construction project.
Defining Insurance
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An Internet search will reveal many different
definitions of the term “insurance.” Essentially,
insurance is a contract by which one party (the
insurer), in exchange for consideration (i.e., money
or a premium) promises to make payments upon
the destruction or injury of something in which
the other party (the insured) has an interest. See
Couch on Insurance (3rd ed. 2009), Section 1:6. In
construction contracts, the owner, contractor and
design professional each seek protection from loss
or harm related to the construction project through
insurance policies. Each party is responsible for
providing different types of insurance that offer
protection during construction and after construction is complete.
Types of Insurance Coverage
Liability insurance and property insurance are the
two common types of insurance coverages available
and carried by most owners, contractors and design
professionals. Property insurance protects the

owner or user of physical property and equipment
from losses due to covered perils such as fire or
explosion. Liability insurance, on the other hand,
protects the insured from claims arising from damage or hazards caused by the insured. It is common
on most construction projects for the owner to
provide property insurance while the contractor
and design professional will provide liability insurance. The construction contract should define the
types of coverage required of each party, the limits
of coverage and any project-specific requirements
applicable to the insurance that each party is to
provide. For this reason, owners should consult
with their legal counsel and insurance carriers to
determine the appropriate types of coverages that
should be carried on a project as well as the appropriate policy limits for each type of insurance.
Types of Liability Insurance
Most prudent business owners carry insurance
that protects the business against accidents and
injuries that might happen both on and off the
business premises and other exposures related to
conducting business. Liability insurance provides
protection to the insured for damages resulting
from property damage and bodily injury incurred
by a third party and includes medical expenses
related to the occurrence. For construction owners, contractors and design professionals, liability
insurance will typically come in the following
forms: (1) commercial general liability insurance;
(2) professional liability insurance; (3) workers’
compensation insurance; and (3) automobile liability insurance.
Commercial General Liability Insurance
Commercial general liability insurance, or CGL
insurance, is provided by the contractor and covers
the costs that the contractor is legally obligated to
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pay for causing bodily injury or property damage
arising out of “occurrences” with the contractor’s
operations.
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“Occurrence” is defined under the policy of insurance (or the insurance contract) to include
“accidents.” The “accident” may or may not be the
result of the contractor’s negligence. For example, if
one of the contractor’s employees drops a hammer
from a scaffold and hits a car parked below causing
damage to the car, the property damage to the car
would be covered by the contractor’s CGL policy.
If a pedestrian tripped over a toolbox left out by
one of the contractor’s employees and suffered
an injury, the pedestrian’s bodily injury damages
would generally be covered under the contractor’s
CGL policy.
Note that judicial interpretation of the definitions
of “occurrence” and “accident” varies, as you might
expect, and hinges upon the facts of the situation
and policy language. Much has been written on the
subject, which again points out the importance of
understanding the coverages required and those
actually provided by the policies of insurance applicable to the construction project.
Professional Liability Insurance
Professional liability insurance provides coverage
for those providing a professional service and, in
the case of a construction project, protects design
professional services against liability incurred as a
result of their errors and omissions. Professional
liability insurance should be required of all design
professionals working on a project. This would
include architects and engineers working on a
project; however, it may also include some contractors. For example, if the contractor is engaged in
design of any aspect of the project (e.g., HVAC,
electrical or structural systems), requiring some
professional liability insurance to cover errors and
omissions related to the design services provided
by the contractor may be prudent.
Professional liability insurance is a separate policy
from CGL or other liability insurance products.
The characteristics of a professional liability policy
are much different from CGL insurance policies.
For example, professional liability policies are
written on a claims-made basis, meaning the claim
must be asserted during the policy term or during a
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specific retroactive term specified in the policy. The
policy must be in place at the time the claim is made
for coverage to be available. This is as compared,
on the other hand, to an occurrence-based policy,
which provides coverage for an injury or loss that
occurred during the policy period but can be asserted at any time (i.e., the policy does not need to
be in effect for the coverage to be available under
the policy of insurance).
Another difference in the coverage provided by
professional liability insurance is that the defense
costs of the insured are deducted from the policy
limits. The result is that the amount available to
use for claims is depleted by the insured’s legal costs
related to the claim.
Workers’ Compensation Insurance
Workers’ compensation coverage provides protection for claims from injured workers on the project
site and is mandated by statute in Ohio. A company may opt out of the state program in certain
circumstances and be self-insured for workers’
compensation claims. Workers’ compensation
insurance pays damages for medical and disability
claims for employees who are injured or become ill
on the job or for the employee’s work-related illness.
Evidence of coverage, in either situation, is provided
through a certificate issued by the Ohio Bureau of
Workers’ Compensation. The owner should obtain
the contractor’s current certificate and require updated certificates showing that coverage is in place
during the course of the project.
In addition to workers’ compensation insurance,
the construction contract may require employer’s
liability coverage or, in states such as Ohio, stop
gap employer’s liability coverage. Employer’s liability insurance or stop gap employer’s liability
insurance protects the contractor in some circumstances when its employee’s injury or illness is
not covered by workers’ compensation coverage
and the employer/contractor may be liable to the
employee or the employee’s spouse for damages
related to the employee’s injuries or illness. For
instance, employer’s liability is often the source
of coverage for defense of intentional tort claims
by injured workers. Employer’s liability coverage
is typically excluded from commercial general liability coverage.
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Automobile Insurance

Builder’s Risk Insurance

With the presidential campaign in full swing, the
only thing that may rival the massive volume of
campaign ads on television is the equally large
number of automobile insurance commercials.
Automobile insurance is a standard requirement
for contractors to cover motor vehicles driven and
operated by their employees during the course of
the project. The typical requirement is stated as
“owned, non-owned, and hired vehicles used in
connection with the Work.” The intent is to cover
vehicles used by the contractor and its employees
that are both owned by the company and/or rented
for use during the construction of the project. As
with CGL coverages, coverage limits are typically
described in terms of individual limits for bodily
injury (including death) and property damage,
limits per person and limits per occurrence.

The most common form of property insurance
carried on construction projects is builder’s risk
insurance. Builder’s risk insurance covers damage
to the project on account of covered perils such as
fire, tornado, wind damage, etc… The key aspect
of builder’s risk insurance is that it covers damage
to the construction project itself (i.e., the work
that is being put in place by the contractor). You
may recall that that CGL policies cover property
damage; however, it is only in certain narrowly
defined circumstances for which that property
damage will include the newly constructed work
itself. Builder’s risk policies are typically written
on an “all-risk” or equivalent policy form with
policy limits in the amount of the initial contract
sum plus the value of subsequent modifications
and change orders.

Additional Insured

The specific risks should be examined in whichever
form of construction contract is used to be sure
that (1) the responsible party is aware that it is
to provide the insurance and (2) the appropriate
coverages are obtained. “All-risk” implies that
the insurance will protect the owner against loss
or damage to the property from any cause; however, the exclusions included in the builder’s risk
policy may limit the coverage available. Either the
owner or contractor may purchase the builder’s
risk insurance for the project. In any event, the
party responsible for purchasing and maintaining
the insurance, as well as the parties covered by the
insurance, should understand the risks covered by
the builder’s risk insurance policy.

Most construction contracts, either in the standard
language or in the supplement, require that the
contractor name the owner as an additional insured
under the contractor’s CGL policy. The contractor
may also require that its subcontractors name it as
an additional insured under their CGL policies.
What does being named as an additional insured
mean? Being named as an additional insured gives
the named party additional protection in the event
that it is sued as a result of something done by the
insured. For an owner, in particular, the intent
is to obtain extended coverage in the event that
there are damages for which insurance coverage
may apply after construction ends (i.e., completed
operations coverage).
Additional insured status must be provided by endorsement. Simply being named as an additional
insured on a certificate of insurance provided by
the contractor is probably not enough to create
a binding change to the underlying insurance
policy. Be sure to check with your insurance adviser to ensure that the appropriate endorsement
is included in the contract insurance requirements
and also that additional insured coverage can be
provided.

Conclusion
Insurance is a crucial risk management tool. Careful thought must be given to the requirements
to be stated in the contract and to the coverages
provided by each party. During the planning
stages of the construction project, it is important
to identify the risks that are being covered through
insurance, determine if coverage is available and
define the appropriate limits. Insurance advisers
for both the owner and the contractor should be
involved in reviewing the requirements, coverages
and limits proposed.
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The Premier
Midwest
Construction
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Thursday,
November 15, 2012

The Conference Center
at OCLC, Dublin, Ohio

Bricker & Eckler LLP presents the
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Construction Claims Seminar
Credits
• AIA Learning Units
• Supreme Court Continuing
Legal Education
Tuition
$199
• Early bird registration through
October 31, 2012
• Members of sponsoring organizations
• Two or three from same organization

Reservations
By Mail:
Bricker & Eckler LLP
		
Attn: Amy Abbey
		
100 S. Third Street
		
Columbus, Ohio 43215
		
[For checks and purchase orders]
By email:
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By phone: 800.750.1525 toll free 		
		
614.227.4989
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What the Courts Are Saying

Supreme Court Affirms Governmental
Immunity in Flooding Case

Doug Shevelow, P.E.
Partner
Bricker & Eckler LLP

Immunity is a powerful legal concept. A party that
is immune from liability may be the unquestioned
cause of devastating damages to another party, but
is excused by law from having to pay anything to
the injured party. The frustration can be doubled
when the government is the cause of the damages.
But some time ago, the Ohio General Assembly
codified into Chapter 2744 of the Ohio Revised
Code what had previously been the common law of
“sovereign immunity,” creating a complex law that
gives a broad grant of immunity to state and local
governments for negligence actions, creates exceptions for the grant of immunity, and even includes
exceptions to the exceptions, reinstating immunity.
Understandably, the legal doctrine is now called
“statutory immunity.”
The first step in an Ohio statutory immunity analysis
is to determine whether the allegedly negligent act
was performed in connection with a “governmental” or “proprietary” function. Generally speaking,
state and local governments have immunity for
governmental functions but not proprietary functions. Chapter 2744 defines and gives examples of
governmental and proprietary functions.
One area that is frequently litigated is when a private
property owner suffers damages from flooding — be
it from an overflowing natural waterway or sewage
backing up into a basement. Chapter 2744 and
much case law makes it clear that the government
is immune from damages caused by insufficient
“design, construction, or reconstruction” of storm
sewers, sanitary sewers, ditches and the like. The
exception for immunity occurs when the government fails to adequately operate and maintain its
sewers and ditches.
So the key to successfully prosecuting a negligence
case against the government for flood damages is
to convince the court that the cause of the flooding
is not the original design, but failure to adequately
operate and maintain the improvement.
In a recent Supreme Court case, a married couple
tried to preserve their claim for flooding damages
against their county government by relying on a

1997 Ohio Court of Appeals case that defined “operate and maintain” very broadly. But the Court
rejected the plaintiffs’ argument and impliedly
overruled the 1997 case.
In Coleman v. Portage County Engineer, 2012-Ohio3881, the plaintiffs suffered repeated flooding of
their property between 1982 and 2009, allegedly
caused by runoff from road ditches along State Route
44 that could not be conveyed away quickly enough
by downstream storm sewers. The plaintiffs alleged
that the county engineer was negligent in designing,
constructing and maintaining the storm sewer system. The trial court dismissed the complaint at the
request of the engineer. The Court of Appeals for
the 11th District upheld most of the dismissal — the
parts relating to negligent design and construction
— holding that those were clearly governmental
functions. But the Court of Appeals reversed the
trial court, relying on a 1997 case from the Court of
Appeals for the 1st District, H. Hafner & Sons, Inc.
v. Cincinnati Metropolitan Sewer District, 118 Ohio
App.3d 792, which equated “failure to upgrade”
a sewer to failure to maintain or upkeep a sewer.
The county engineer then appealed to the Supreme
Court of Ohio.
The Supreme Court did not agree with either the
plaintiffs or the Court of Appeals in Hafner, holding
that the word “upgrade” does not appear in Chapter 2744 and that the “[c]ourts must abstain from
inserting words into a statute that were not placed
there by the General Assembly.” The Court reversed
the Court of Appeals, agreeing with the analysis of
similar cases from the Fourth and Ninth District
Courts of Appeals and the trial court.
The Court was clearly sympathetic to the plaintiffs,
stating that “we recognize that property owners have
little control over the quality of storm and sewer
systems to which their homes are attached,” and
characterized their complaint as “creative.” But at
the end of the day, the Court still held that under
Ohio Revised Code Chapter 2744, the government
is immune from damages from its failure to upgrade
a sewer system.
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Contract Enforced Without Signature
of All Parties

Laura J. Bowman

Associate
Bricker & Eckler LLP

Generally, to be valid and enforceable, a contract
must be signed by all parties. But recently, the
Eighth Appellate District Court enforced the arbitration provision of a contract that was signed by
only one party, demonstrating that a valid contract
may form even if all parties have not signed the
document.

On appeal, the subcontractor argued that no contract was formed since the general contractor did
not sign the subcontract agreement and, therefore,
arbitration was not required. The subcontractor
also argued that even if a contract had formed, it
was against public policy to enforce the arbitration
provision because the lawsuit had already begun.

In Jatsek Constr. Co. v. Burton Scot Contrs., LLC,
2012 Ohio App. LEXIS 3489, a subcontractor on
a public improvement project claimed that it had
performed work pursuant to a subcontract agreement with the general contractor but had not
been paid for the work. The general contractor
admitted that the subcontractor had performed
work and had not been paid, but argued that the
subcontract agreement required arbitration of the
dispute instead of a lawsuit in court.

The appeals court, citing earlier case law, held that
where all parties do not sign a proposed contract
but one party still performs the work, an implied
contract forms under the terms of that proposal.
In addition, both parties are considered to have
agreed to the contract. Because both parties
agreed that the subcontractor had performed
the work, the court held that a contract existed
between the subcontractor and the general contractor. Because the general contractor had raised
the issue of the arbitration agreement early on in
the lawsuit, the court stated that enforcing the
arbitration provision was not against public policy,
even though the lawsuit had already begun. The
court also noted that resolving disputes using
arbitration is generally favored by the law. Thus,
the court held that the parties must arbitrate the
dispute under the terms of the contract.

The subcontract agreement had handwritten
changes made by the subcontractor, but none were
made to the arbitration provision. The subcontract
agreement had been signed and dated by the subcontractor but not by the general contractor. The
trial court held that no contract existed and the
defendant general contractor appealed.

Five Recent Updates in the Law
By
Laura J. Bowman

Associate
Bricker & Eckler LLP

Several recent changes that affect construction
law have occurred. Some of the key updates are
described below.
State of Ohio Public Notice Website
In February 2012, the state public notice website
required by H.B. 153 became operational. All advertisements and notices required by the R.C. to be
published in a newspaper were also to be posted on
the website at no cost. As of September 10, 2012,
posting on the website is no longer a requirement;
however, it is optional and can still be used.

Under § 7.16, a state agency or political subdivision has the option to use an abbreviated second
notice or publication procedure, which includes
publication to the state public notice website;
however, if the state public notice website is not
operating, then regular publication requirements
apply. Note that some political subdivisions
(e.g., schools) have different options for a second
advertisement in their bidding statute.
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Bidding Thresholds Increase
The following bidding thresholds increased recently:
Entity
R.C. Section
		

New Bidding Threshold
(unless noted)

Effective Date

Counties
§ 307.86
$50,000
		$100,000
		
(real & present emergency)

9-28-2012		

County Sewer
§ 6117.27
& Water Works
(via § 307.86)
		

$50,000
$100,000
(real & present emergency)

9-28-2012

Municpalities

§ 735.05

$50,000

9-28-2012

Municipal Boards of
Park Trustees

§ 755.29

$50,000

9-28-2012

Public Libraries

§ 3375.41

$50,000

6-26-2012

Regional Airport
Authority Board

§ 308.13

$50,000

9-28-2012

Villages with a
Village Administrator

§ 731.141

$50,000

9-28-2012

Not all bidding thresholds increased (e.g., schools
remain at $25,000, as do conservancy districts).
The bidding threshold for several other entities,
including the state of Ohio, increased through prior
legislation in 2011 (e.g., villages without a village
administrator and township bidding for memorial
buildings, monuments, statutes and memorials, or
by fire and ambulance districts).
Energy Conservation Measures for Libraries Added
Effective September 10, 2012, options for procurement of energy conservation measures outside
of the library bidding statute are now available
for public libraries. The key provisions in R.C. §
3375.405:
• Provides options for creating an “energy conservation report” for library facilities.
• Defines three possible methods for a library to
implement energy conservation measures: 1)
Any manner authorized by existing authority;
2) Advertise for bids, following competitive
bidding requirements, using the energy conservation report or any part of the report; and 3)
Request proposals from at least three vendors,
requiring any vendor who is awarded a contract
to prepare an energy conservation report and

then use that vendor to implement some or all
of the measures identified in the report.
• Before awarding a contract for energy conservation measures implemented under R.C. §
3375.405, the board of library trustees must find
that it is not likely that the library will spend
more on the energy conservation measures than
it will save, according to the energy conservation report.
Statute of Limitations for Contracts
Decreased
Beginning September 28, 2012, the statute of
limitations to bring a lawsuit based on a written
contract was reduced from fifteen years to eight
years. See R.C. § 2305.06.
Declaration of Material Assistance/Nonassistance Form Not Required
As a result of H.B. 487, effective September 10,
2012, the “Declaration of Material Assistance/
Nonassistance” (DMA) form is no longer required.
See R.C. §2909.33 [repealed].
These are some of the relevant updates to construction law, but it is not an exhaustive list. Be sure to
check applicable R.C. sections when beginning a
project.
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AG Clarifies Counties’ Authority to
Enter Into RUMAs and Applicability
of Competitive Bidding and
Prevailing Wage
By
Doug Shevelow, P.E.
Partner
Bricker & Eckler LLP

Road Use Maintenance Agreements (RUMAs)
have become fashionable as of late with the influx
of companies into the state of Ohio developing
wind energy and gas and oil projects. Under a
RUMA, the energy developer promises to improve
and repair the public roads it uses. The need can
be acute because these types of projects typically

The other practical statute is R.C. 1509.06, which
became effective on June 11, 2012, and actually
requires a RUMA when an energy developer applies for a permit to drill a horizontal well. If a
RUMA has not been negotiated, the applicant must
provide an affidavit attesting that it was unable
to enter into a RUMA despite making good faith

require multiple truckloads of heavy equipment
and supplies that far exceed the normal loading
for the types of small county and township roads
needed to access remote project sites.

efforts to do so.

Authority
The prosecuting attorney for Richland County
recently asked the attorney general to opine as to
the legality of RUMAs entered into by counties
and how Ohio’s prevailing wage law may apply to
them. The attorney general provided an answer in
September 2012 in Opinion No. 2012-029, which
numbered 20 pages.
In short, the attorney general identified five specific
grants of authority in the Ohio Revised Code that
allow a county to enter into a RUMA, with the
most practical and easiest to work with being R.C.
5555.022 and R.C. 1509.06. R.C. 5555.022(A) gives
a broad grant to a board of county commissioners
to improve public roads pursuant to procedures
set forth in R.C. 5555.06, which ultimately is controlled by the competitive bidding procedures set
forth in R.C. 307.86-.92. But because R.C. 307.86.92 only come into play when a county is paying
for the improvements, and under a RUMA only
the energy developer pays for the work, there is
no competitive procurement and R.C. 307.86-.92
do not apply. So a county can enter into a RUMA
without any formal bidding procedures, which
makes sense because the county is not awarding a
contract that requires it to pay money.

The attorney general also concluded that Ohio’s
new construction reform legislation gave additional authority for a county to enter into a RUMA
using the construction manager at risk and design/
builder project delivery methods.
Prevailing Wage
The attorney general, not surprisingly, also
concluded that the purpose of a RUMA is for
construction of a public improvement on behalf
of a public authority, pursuant to a contract with
a public authority, triggering the prevailing wage
requirements of Revised Code Chapter 4115. So
if the value of the work to be performed under a
RUMA exceeds the statutory thresholds (currently
$75,248 for new road construction, $23,447 for
road repair), then prevailing wages must be paid to
all workmen and the record keeping requirements
of the prevailing wage statutes apply.
Unanswered Questions
R.C. 1509.06 seems to settle the question of
whether a county has authority to require a RUMA
for the drilling of a horizontal well. But what if the
developer and county cannot reach an agreement
despite “good faith efforts” to do so? Because the
County Engineers Association of Ohio (CEAO)
has a model RUMA, it seems reasonable to expect
that it will become the baseline RUMA — i.e., if a
developer and county cannot agree upon a RUMA,
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if asked, a court would consider the terms of the
CEAO’s RUMA as “customary” and require the
developer to live up to those provisions.
The attorney general’s opinion does not identify a
R.C. 1509.06 analogue for requiring a RUMA for
wind farm development, but it seems here that a
county has an advantage in negotiating one. That

is because the type of road improvements needed
for wind farm development are generally prerequisites for the work — i.e., if certain intersection
improvements are not made or certain bridges
and culverts improved, it will be impossible to
transport the large pieces of equipment necessary
to build the project.
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