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on the determination of which proposal provides 
the “best value” to the owner.  If the public owner 
maintains a current file of qualifications for design 
professionals and the anticipated fee will be less 
than $50,000, the criteria architect/engineer can be 
selected from the firms with current qualifications 
on file and the first step of the design-build selection 
process can be accomplished without going through 
a formal selection process.  Alternatively, if the 
owner has a registered architect or registered profes-
sional engineer on staff, the owner can notify DAS 
and that individual can serve as the criteria architect 
or engineer without going through a formal selec-
tion process.  If neither of these exceptions apply, 
the owner must go through the qualification-based 
selection process outlined in ORC Sections 153.65 
through 153.70, through which qualifications are 
solicited, evaluated, and ranked to select the criteria 
architect or engineer, which will be the individual or 
firm determined to be the best qualified to provide 
the required services.

As we have discussed in prior articles on construc-
tion reform, the criteria architect or engineer can 
do more than assist with defining the project by 
developing the criteria that will be provided to the 
design-build firms and assisting with the selection 
of the design-builder.  On many projects, it may 
make sense to keep the criteria architect or engineer 
on the project until it is completed to serve as the 
owner’s eyes and ears and to make sure that the 
owner gets what it is entitled to receive under the 
design-build contract (i.e., to review the progress 
of the design to confirm that it fulfills the design 
criteria developed for the project and to continue on 
during construction to confirm that the project as 
built fulfills the design criteria for the project).  The 
one activity that the criteria architect or engineer 
may NOT perform is the final design of the project 
as a consultant to the design-builder.  This service is 
expressly prohibited, although the extent and detail 
of the project criteria are not specifically limited 
under the statutes or the rules.

Design professionals and contractors are usually 
very good at their jobs.  When everyone performs 
well, as they do on the vast majority of projects, 
all of the various project delivery models we have 
discussed in past issues of this publication produce 
good results. 

However, over more than two decades, our office 
has seen a large number of roof, HVAC, building 
envelope, treatment plant, and renovation projects 
that have not performed as hoped and planned.  
With the notable exceptions of Ohio House Bill 
264 projects (and similar energy conservation pro-
grams), projects performed by some charter cities, 
and a few other exceptions, public owners pursuing 
construction projects have been required to hire a 
separate design professional under a design-bid-
build model of project delivery.  When problems 
arise, this model often results in finger pointing 
between the design professional and the contractor, 
with the owner caught in the middle.  However, 
construction reform has now made design-build 
contracting available to public owners.  This model 
shifts more of the risk of a dispute regarding the 
responsibility for a failure onto the design-builder 
and away from the owner.

The Criteria Architect/Engineer

As we have discussed in more detail in past issues 
of BCL, the rules promulgated by the Ohio Depart-
ment of Administrative Services (DAS) under the 
new construction reform legislation require every 
public owner that wishes to use design-build to 
engage a criteria architect or criteria engineer.  This 
person or entity is engaged to assist the owner in 
identifying the nature of the project and establishing 
the owner’s performance goals for purposes of pre-
paring design criteria for the project to be provided 
to interested design-build firms and to be used in 
receiving and evaluating requests for qualifications 
(RFQs) from design-build firms, requesting propos-
als (RFPs) from the short-listed design-build firms, 
and evaluating and ranking those proposals based 
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The RFQ/RFP Process

Once the design criteria for the project has been 
developed, the owner can follow the two-step 
selection process for (1) advertising and receiving 
qualifications from design-build companies fol-
lowed by ranking the entities that have submitted 
qualifications, and (2) requesting proposals from 
the three top ranked design-build companies 
(which can include fee information and other fi-
nancial data).  An open-ended set of expectations 
can be issued by the owner (i.e., a performance 
specification), and proposers can propose and price 
a number of different options.  If a simple roof 
replacement is desired, for example, a guaranteed 
maximum price (GMP) can be requested at the 
time of the proposal and may be a realistic expecta-
tion.  However,  it will be important in determining 
the “best value” to compare apples to apples.  For 
example, although the rules do not specifically 
require them to be included in the proposals, life 
cycle costs, warranty terms, and the like should 
be requested, compared, and weighed against the 
GMP and/or the fee information provided in the 
proposal.

Especially for a non-HB 264 (or other similarly 
funded) energy savings project, life cycle costs, 

anticipated maintenance regimens, and projected 
operating costs should be requested and evaluated 
as part of the “best value” determination.  When 
the utility bills start rolling in, the owner wants to 
avoid unpleasant surprises.  In addition, compat-
ibility with existing systems may be considered in 
determining “best value.”  Specific information or 
examples showing the content of the operations 
and maintenance manuals, training that will be 
provided, the terms of warranties, and even avail-
able maintenance agreements may be requested 
and considered.

For more complex projects, or projects where the 
owner has not yet settled on key design concepts, 
the owner may wish to consider paying a modest 
stipend to the short-listed firms, which can expend 
significant time and expense in responding to RFPs, 
especially when a GMP is requested.

Summary

The design-build selection process takes a little more 
work and thought on the front end and may add cost 
to the project, but it can pay dividends if problems 
arise later.  Having a single point of responsibility for 
failures in the system has value in this era of multiple 
roof system and HVAC options.  

Doug Shevelow, P.E.
Partner
Bricker & Eckler LLP

Jack Rosati, Jr.
Partner
Bricker & Eckler LLP

Court of Claims Jurisdiction Clarified 
in Mechanics’ Lien Case
The purpose of the Court of Claims of Ohio is to 
hear most, but not all, civil actions against the state 
of Ohio.  Sometimes, determining which cases 
should be heard by a county Court of Common 
Pleas and the Court of Claims can be tricky, as a 
recent case involving a defaulted contractor, the 
contractor’s surety, an unpaid supplier to the con-
tractor, and the Ohio Department of Rehabilitation 
and Correction illustrates.

In Selective Ins. Co. of America v. ODRC (Franklin 
App. No. 11AP-597), 2012 Ohio 1314, an unpaid 
supplier on a state prison construction project 
filed both a mechanics’ lien against funds due to 
the general contractor and a payment bond claim 
against the contractor’s surety.  Unfortunately, the 
state failed to set aside the liened funds as required 
by Ohio Revised Code 1311.28 and paid the con-
tractor, leaving insufficient security for the supplier’s 
lien claim. 

The supplier settled its payment bond claim against 
the surety, which included an assignment of the 
supplier’s claims against the state for failing to set 

aside the liened funds.  The surety sued the state 
in the Court of Claims, but the Court of Claims 
dismissed the case for lack of jurisdiction, hold-
ing that the claim was being made under ORC 
1311.32, whereby a lien claimant is authorized to 
sue the state in the Court of Common Pleas when 
foreclosing upon a mechanics’ lien against funds.  
(Usually the state, or any other public owner, is not 
a very active participant in such a case.  The main 
contest is between the lien claimant and the state’s 
contractor.  But with the state already in the case, it 
is easier to direct payment to whomever the court 
declares the winner.)

The Court of Appeals held that a) the action was 
best characterized as a complaint under ORC 
1311.28 for the state’s failure to set aside the liened 
funds, and b) the Court of Claims had jurisdic-
tion to hear a claim under 1311.28 because such 
a lawsuit was for money damages for the state’s 
negligence in paying the contractor over the lien, 
which is the type of case for which the Court of 
Claims was created.

What the Courts Are Saying
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Trial Court Reversed in Challenge of 
Contract Award
Disappointed bidders who challenge a public 
owner’s award of a construction contract face a 
severely uphill battle in Ohio.  The discretion that 
Ohio public owners have in determining the “low-
est and best” or “lowest responsive and responsible” 
bidder is legendary.  But a recent case out of the 
Fifth Appellate District demonstrates that an 
owner’s discretion does not include the power to 
ignore clear statutory law.

In N.L. Construction Corp. v. Freed Housing Corp., 
Inc. (Stark App. No. 2011CA00192), 2012 Ohio 350, 
N.L. Construction was read the low bidder on a 
project over $3 million for the Stark Metropolitan 
Housing Authority.  However, after the bids were 
opened, the project architect asked the bidders to 
“clarify” (actually, change) their bids to accom-
modate different prevailing wage criteria.  N.L. was 
still low, but the owner awarded the contract to the 
second lowest bidder based on the “clarified” bid 
after determining that N.L.’s bid was nonresponsive 
for failing to identify its subcontractors per the 
instructions to bidders.

N.L. sued for a temporary restraining order and 
preliminary injunction to prevent the contract from 

moving forward and to have it declared void.  The 
trial court denied the temporary restraining order 
and preliminary injunction, and N.L. appealed the 
decision not to declare the contract void.

The court of appeals focused its analysis on Ohio 
Revised Code 153.12, a lengthy statute covering 
the bidding and award of many classes of public 
contracts.  Among other things, 153.12 requires 
that a contract be executed within 60 days of the 
bid and that any modifications to the plans and 
specifications be published at least 72 hours before 
the bid opening, or else the bid must be extended 
for a week.  The court determined that neither 
153.12 nor any other statute gave a public owner 
authority to modify plans and specifications after 
the bid opening.  Thus the court determined that 
153.12 had been violated and declared the contract 
awarded to the second lowest bidder to be void.   
The court cited several Supreme Court of Ohio 
cases where other contracts had been declared 
void for failure to follow statutory mandates for 
bidding procedures.

Claim Filing Time Limit Enforced
A recent case appealed from the Court of Claims 
of Ohio points up the importance of strictly com-
plying with contract provisions regarding time 
limitations for making claims.  In Ohio Farm-
ers Ins. Co. v. Ohio School Facilities Commission 
(Franklin County No. 11AP-547), 2012 Ohio 951, 
the surety for the masonry prime contractor for a 
school construction project became the assignee 
of the construction contract after the contractor 
had financial difficulties.  In that capacity, the 
surety asserted breach of contract claims against 
the OSFC for its alleged failure to compensate the 
contractor for acceleration and compression of the 
construction schedule and for failure to remit the 
contract balance and retainage.

The trial court awarded the OSFC summary judg-
ment on the breach of contract claim because it 
found that the contractor failed to formally file a 
claim in the time limit set forth in the contract, and 
even if a claim was timely made, it was not appealed 

to the construction manager within the contrac-
tually mandated 30 days.  The trial court made 
its findings based on deposition testimony from 
the contractor’s general counsel which seemed to 
admit that the claims deadlines were not met.  To 
try to create an issue of material fact and preclude 
the award of summary judgment, the surety tried 
to clarify the general counsel’s deposition with an 
affidavit.  That effort was unsuccessful, summary 
judgment was granted, and the surety appealed.

The Court of Appeals upheld the grant of sum-
mary judgment, holding that the general counsel’s 
affidavit did not clarify his deposition testimony.  
Instead, it contradicted his testimony.  The court 
then invoked a rule of law that calls for affidavit 
testimony to be ignored when it conflicts with 
previous live testimony.  The court was then left 
with general counsel’s admission that the contrac-
tor failed to submit a formal claim and the grant 
of summary judgment was upheld.
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All too often a Public Owner will contract with someone who does not do what the person promises to do.  These Rules are intended to help protect 
Public Owners from those broken promises; they are not intended to state the Owner’s obligations under its Agreements. 

BRICKER & ECKLER’S 20 RULES FOR  
PUBLIC OWNERS’ CONTRACTING SUCCESS 

            

These Rules represent our collective wisdom, over 100 years of construction law experience and over 100 years of construction 
experience.  While no one can guarantee success, we believe that if an Owner understands and follows these Rules, the Owner will 
have a successful project.  We emphasize the need for deep understanding of the Rules.  To help you, we will include articles in 
Brickerconstructionlaw.com explaining them.  If you need further assistance, please contact us.   
 

Analyze and understand the risks and requirements of 
each of your projects, and how your team will eliminate or 

minimize those risks and meet those requirements.   
……………………………………………………………………………………… 

Beginning with the hiring process, communicate your 
expectations to your team and follow through to see that 

each team member meets those expectations.   
……………………………………………………………………………………… 

Conduct a thorough evaluation of your design 
professional and, if applicable, construction manager 

candidates so you hire a team of competent, cooperative, and 
responsive professionals for each of your projects.   
……………………………………………………………………………………… 

Require that your drawings be well coordinated using a 
competent third person to review them for conflicts.  

Discuss coordination with your design professional candidates, 
understand the process, and see that the process becomes part of 
the owner – design professional agreement. 
……………………………………………………………………………………… 

Understand and address any green building issues 
(LEED, etc.).  Begin early during the hiring process by 

discussing any green building issues with your design 
professional and, if applicable, construction manager candidates.  
Incorporate each team member’s responsibilities for any green 
building issues into its contract. 
……………………………………………………………………………………… 

Provide sufficient time so that your design professional can 
complete the design process, including the coordination of 

the plans and specifications, and, if applicable, there is time for a 
constructability review by your construction manager.   
…………………………………………………………………………………….... 

Hire competent project administration, including 
observations and inspections, so that through your design 

professional and/or construction manager you have 
knowledgeable eyes inspecting the Work each day to guard you 
against defective and non-conforming Work.   
……………………………………………………………………………………… 

Make sure that your representatives, design 
professional, and/or construction manager, are 

knowledgeable about the roofing and through wall flashing 
Work and that your representatives carefully review the plans, 
specifications and shop drawings and then inspect the Work as it 
is being installed. 
……………………………………………………………………………………… 

Provide for the commissioning of new HVAC systems or 
major modifications to existing systems.   

……………………………………………………………………………………… 
Carefully think through how the risks for unforeseen 
site conditions will be evaluated and allocated.   

Include contractor hiring criteria in your bidding 
documents that will permit you to evaluate and hire 

qualified contractors.   
………………………………………………………………………………………... 

Exercise your discretion and hire qualified contractors 
that can be expected to work as part of a cooperative 

team to complete your Project on time, on budget, and free from 
defects.   
……………………………………………………………………………………… 

Use contracts that protect your interests and that are 
consistent with your expectations.  Have your 

contracts, including owner-architect agreement, owner-
construction manager agreement, and owner-contractor agreement, 
drafted to protect you. 
………………………………………………………………………………………... 

Train your Team in how to use your Contract 
Documents.  Do not stop simply with good Contract 

Documents that will protect your interests.  Your Team needs to 
know how to use them.  Take the additional step and provide this 
training. 
………………………………………………………………………………………... 

Include indemnification provisions in your contracts 
with your contractors, design professional, and, if 

applicable, construction manager, that will protect you from claims 
caused by other persons. 
………………………………………………………………………………………... 

Be decisive and responsive - understand what you 
are required to do and do it in a timely and competent 

manner.   
………………………………………………………………………………………... 

Ensure that your Contract Documents require a clear 
and detailed notice of any problem that would affect 

your budget, completion date, or the quality of the Work. 
………………………………………………………………………………………... 

Deal with all problems on your projects immediately, 
including contemporaneous documentation; do not let 

small problems grow into major disputes.  If you sense you have a 
significant problem, contact your legal counsel immediately. 
………………………………………………………………………………………. 

Keep your contractors’ sureties informed about any 
significant problems.  If you have a significant problem 

with a contractor on your project, you want the contractor’s surety 
informed and involved as early as possible.   
……………………………………………………………………………………… 

Have the insurance provisions in your Contract 
Documents reviewed by your insurance professional, 

follow his or her recommendations for modifying those provisions 
and have your insurance professional verify that you have the 
required coverage. 

“By failing to prepare, you are preparing to fail.” – Ben Franklin 
 

1 
2 
3 

4 

5 

6 

7 

8 

9 
10 

11
12

13

14

15

16
17
18

19

20



BrickerConstructionLaw.com   |  Spring 2012 6

Ohio’s Statute of Repose Bars  
Home Owners’ Claims Against  
Even an Unqualified Builder
Ohio’s statute of repose, R.C. 2305.131, bars claims 
against professionals who provide construction or 
design services on improvements to real property 
that arise from defective and unsafe conditions 
more than 10 years after the date of substantial 
completion of the improvement.  

But as the home owners learned in Tutolo v. Young 
(Lake App. No. 2010-L-118), 2012 Ohio 121, be-
cause of the broad language used in the statute, 
even builders who are unlicensed and unqualified 
to perform the work in the first place are protected 
from claims arising after 10 years under the statute 
of repose. 

In Tutolo, the home owners purchased a house in 
2005.  The house was renovated in 1996 by the prior 
owners, who constructed a pitched roof directly 
over an existing flat roof.  Instead of hiring a pro-
fessional builder, the prior owners hired a retired 
industrial arts teacher whose only training in 
carpentry was the odd jobs that he had performed 
around his own house.

In 2009, after a tree limb fell and crashed through 
the pitched roof, the home owners discovered that 
a significant amount of moisture had been leaking 
through the pitched roof over the years, causing 

much of the wood in the roof to become wet and 
to rot.  An expert in residential construction deter-
mined that the leaks were caused by errors in the 
design and construction of the pitched roof.  The 
home owners filed suit against the prior owners 
and the builder who renovated the house, alleging 
negligence and fraud.

The trial court granted the builder summary judg-
ment based upon Ohio’s 10-year statute of repose.  
The home owners appealed the trial court’s decision 
arguing that the builder could not be covered by 
the statute of repose because he was never a duly 
licensed carpenter or contractor.  

The court of appeals disagreed.  The court of 
appeals noted that there was no language in the 
statute of repose indicating that it applied to only 
professional carpenters or licensed architects and 
held that the protections provided to builders and 
designers is stated in broad terms and apply to any 
“person” who provides services for an improve-
ment on real property.  Since the retired industrial 
arts teacher was the person who provided design 
and construction services during the renovation of 
the house, the statute of repose applied to him and 
barred the home owners’ claims.    
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