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This case brings to the Court a massive record of educational disparity and deprivation in 
Ohio. The Trial Court's extensive findings of fact documenting that deprivation remain 
unchallenged. In a desperate attempt to turn the Court's attention from the record, the 
State now presents as "facts" information never before the Trial Court, including 
distorted, inaccurate comparisons and misleading portrayals of legislative "fixes," most of 
which were enacted after the commencement of this litigation. Unable to respond to the 
issues before it, the State resorts to "scare tactics," arguing that the goal of this litigation 
is to force a "one-size-fits-all" educational system on the State. These scare tactics are 
unfounded and misleading.  
This case is about the constitutional rights of Ohio's school children to a "thorough and 
efficient" public education and not, as the State would have this Court believe, about 
judicial intrusion into legislative fiscal policy. The right to a basic level of education that 
affords pupils equal access to the knowledge necessary to function as adult citizens of our 
State is fundamental under the Ohio Constitution, and the enormous disparity in 
opportunity among school districts is an impermissible denial of that right under any 
level of constitutional scrutiny. Plaintiffs are entitled to a level playing field--access to 
basic education. Courts in many other states have recognized that the right to public 
education is fundamental; Ohio's children deserve no less.  
The State replies by raising fears that recognition of the Plaintiffs' rights will result in a 
loss of local control and public support for education. Identical arguments, together with 
the claimed necessity that the judiciary defer to the legislature on educational matters, 
were relied upon a half century ago as a justification for racial segregation.[1] In Brown v. 
Bd. of Edn. of Topeka (1956), 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873, the United States 
Supreme Court repudiated once and for all any argument that fears such as those 
expressed by the State in this case may excuse constitutional violations. In more recent 
years, numerous state courts have rejected these fears as justification for preserving 
unconstitutional state school funding systems.[2]  
No court has ever been called on to create a new school funding system, and this Court is 
not asked to do so today. Rather, the issue before the Court is whether the Court of 
Appeals erred in reversing the Trial Court's thorough and comprehensive decision that 
the system fails to meet the requirements of the Ohio Constitution.  

I. The Ohio Constitution Mandates A Single, Statewide System Of Thorough And 
Efficient Common Schools; The Notion Of A "Dual System" Is A Fiction Advanced 
By The State For The Purpose Of Avoiding Accountability.  

The terms "dual system" or "dual funding system" appear 29 times in the State's brief, 
suggesting repeatedly the notion that the State is not responsible for the sorry state of 
school funding in Ohio. The State urges that it bears only a "modest" responsibility, 
resulting from a "delegation of legislative discretion" under the Constitution. Having thus 
divided responsibility, the State goes on to assign the reason for the vast disparities in 
school funding: the willingness or unwillingness of school district voters (the other half 
of the "dual system") to approve additional taxes. Because it is a "dual system," the State 



says, the resulting inequities are permissible, since they result from the choices of local 
voters, not the State.  
The State's characterization of its educational system as a "dual system" is pure fiction 
that strikes at the very heart of our basic principles of constitutional government. Could 
the State permit school district voters to limit the first amendment rights of free speech, to 
provide differing standards of due process, or to impose additional requirements on the 
right to vote within their school district? Of course not. Yet the State stands before this 
Court seeking a judicial stamp of approval on a "dual system" for education--a right 
equally prominent in the Ohio Constitution. The State can no more permit school district 
voters to deprive pupils of education than it can permit those voters to impair other 
constitutional rights.[3] The State's creation of 611 separate districts cannot relieve the 
State of absolute accountability under the constitution.  

Ultimately, the responsibility for maintaining a general, suitable and 
efficient school system falls upon the state. "Whether the state acts 
directly or imposes the role upon the local government, the end product 
must be what the constitution commands. [When a district falls short of 
the constitutional requirements] whatever the reason for the violation, the 
obligation is the state's to rectify it. If local government fails, the state 
government must compel it to act, and if the local government cannot 
carry the burden, the state must itself meet its continuing obligation." 

Dupree v. Alma School Dist. (1983), 279 Ark. 340, 349, 651 S.W.2d 90, 95.[4]  

II. Educational Costs Have Increased Faster Than Funding.  

Increases in the cost of delivering education, primarily the result of unfunded State 
mandates, have far outpaced increases in the State's education budget. Since 1988, the 
State Board of Education has repeatedly submitted testimony to the legislature, and the 
Trial Court found, that the foundation level has not kept pace with school district 
expenditures. (Pl. Exhs. 15, 16, 155, 156, 168, 178; Findings 86) Expenses have 
increased so much faster than revenues that many of Ohio's public schools are bankrupt. 
(Findings 76) Between 1981 and 1993, the percent of the State's budget going to public 
education has steadily declined.[5] If education were adequately funded, why have school 
districts, as of the time of trial, been required to borrow over $389 million since 1978 just 
to keep their doors open, and why does the State's $10 billion school facilities problem 
remain unsolved?[6] The State has no answer but to point to inflated State budget figures, 
which have already been found inadequate. (Findings 35-37; 454-55; 474)  

III. The State Has Resorted To Inaccurate And Misleading Comparisons And 
"Facts" Not Found In The Record In A Desperate Effort To Make The System 
Look Better Than It Really Is.  

A. The State, Like The Court Of Appeals, Ignores The Record 
The majority of the Court of Appeals disregarded the findings of the Trial Court, findings 
overwhelmingly supported by the evidence, and the State wants this Court to do the 
same. Such disregard violates the well-established principle that "an appellate court 



should not substitute its judgment for that of the trial court." Seasons Coal Co., Inc. v. 
City of Cleveland (1984), 10 Ohio St.3d 77, 80, 461 N.E.2d 1273, 1276. Based upon 
monumental amounts of largely undisputed evidence, much of it provided by the State, 
the Trial Court issued extensive findings documenting unconscionable levels of 
educational deprivation and inequity, all directly caused by the State's funding system. As 
a reviewing court, this Court must do what the Court of Appeals did not--"be guided by a 
presumption that the findings of the trier-of-fact were indeed correct." Id. According 
appropriate deference to the Trial Court's findings, the conclusion is inescapable that the 
State's system provides a constitutionally inadequate and unequal education to many of 
Ohio's youth, with lifelong consequences for them and for all Ohioans.[7]  

B. This Case Must Be Decided On The Record, Not On Data Never Presented 
To The Trial Court 

Notwithstanding the extensive and well documented findings of the Trial Court, 
supported by the massive record of testimony and exhibits, the State has gone far from 
the record, citing statistical comparisons of questionable validity in a desperate effort to 
convince this Court that things have "gotten better." A striking example is the claim that 
appears in the State's brief at page 32, Senator Aronoff's brief at page 3, and Governor 
Voinovich's brief at page 2, comparing Ohio's per pupil average spending in 1992-93 
with the spending at the time of Walter,[8] and proudly proclaiming that Ohio has 
improved its ranking among the states from 26th at the time of Walter to 16th at the time 
of the trial of this case. In support of this conclusion, each brief cites to a publication of 
the National Center for Educational Statistics (NCES), which was never before the Trial 
Court and is not evidence in this case, indicating that the average per-pupil expenditure in 
Ohio for the 1992-93 school year was $6005. In fact, that report is wrong. The actual 
expenditure per pupil for that year was $5306.[9] The correct per pupil expenditure 
indicates that Ohio has declined in ranking from 26th in the nation to 28th during that 
period.[10] The State's glaring error demonstrates clearly why this case should be decided 
on the facts determined by the Trial Court and not on unsubstantiated information never 
before that Court.  

C. Ohio's Funding System Is One Of The Most Inequitable In The Nation; 
The State's Use Of "Equity Statistics" To Suggest Otherwise Is Misleading 
And Erroneous.  

Finding itself unable even to attempt to explain the disastrous plight of many of Ohio's 
school pupils as a result of the school funding system, the State has sought to convince 
the Court that circumstances are really quite different from those found by the Trial 
Court. In this effort, the State confuses "equity statistics" (statistical distribution 
formulae) with "equity" in the sense of fairness and ignores the fact that school funding 
has worsened by either test.[11] Significantly, the State's own witnesses--including the 
President of the State Board of Education, the State Superintendent, Department of 
Education staff--and numerous experts expressed the belief that school funding is more 
unfairly distributed now than in the 1980s. (See, e.g., Findings 25-27; 44-45; 87-88; 
Supp. at 596) The Trial Court has so found, noting that Ohio ranks 48th among states in 
the level of disparity. (Findings 474)  
The State's expert witness's conclusion that "Ohio's system of school finance is more 
equitable in 1991 than it was in 1979" was reached only after manipulation of the data by 
excluding approximately 30% of the school revenue (all DPIA and categorical aid), 



excluding numerous school districts, excluding a number of pupils as large as the entire 
student population of ten of our states, and weighing the largest school district 
(Cleveland) equally with the smallest. When applying more realistic analysis, even Dr. 
Guthrie acknowledged that some of his own measures showed that distribution of funds 
has become more inequitable.[12] More importantly, Dr. Guthrie declined to offer any 
opinion about whether the distribution of school funding in Ohio is equitable in the sense 
of being fair or proper: "I didn't make a judgment about whether it's equitable or 
inequitable." (Tr. 5374) Dr. Kern Alexander concluded that the distribution of school 
funding in Ohio is "highly disequalized, greatly disparate" and has become more 
disequalized over time. (Tr. 4032) Dr. Porter, Dr. Fleeter, and the State's research analyst, 
Dr. Payton, all agreed that the distribution of school funding has become increasingly 
inequitable.[13]  

D. Changes In State Basic Aid Have Not Improved The Funding Of Public 
Education. 

The basic flaws in the foundation formula identified by the Trial Court have not been 
fixed and in some cases have been worsened by the "band-aid" approach to reform 
instituted since the commencement of this litigation.[14] The basic aid level still bears no 
relationship whatsoever to the cost of educating a public school pupil and is a budgetary 
residual, consisting of funds left over after the entitled state budget programs have been 
funded. This basic aid level is substantially greater than the number of dollars per pupil 
the State puts into the foundation formula. Thus, for example, while the current year's 
basic aid level is $3315 per pupil, the actual amount of per pupil State funds going into 
the formula statewide is only $1259 per pupil.[15] The difference is made up through 
local tax revenue.  
Since the early 1980s, the difference between the basic aid level and the average 
expenditure per pupil statewide has steadily increased, casting an increasingly larger 
burden on school districts to make up the difference through local tax revenues. Further, 
the increases in the "charge-off" millage, touted by the State as an example of legislative 
dedication to improving school funding, have in fact contributed to the worsening school 
funding crisis.[16] At the time of trial, the "charge-off" millage (local portion) of the 
school foundation formula was 20 mills. Since the trial of this case, the State has 
legislatively increased the charge-off millage in the foundation formula from 20 to 25 
mills, with the current charge-off level at 23 mills. This change will simply shift an 
increasingly greater portion of the basic aid funding burden from the State to its school 
districts, amounting to over $450 million per year. This additional burden will amplify 
the irrational operation of the funding system, falling more harshly on poor school 
districts than on their wealthy counterparts.  

E. The State Misrepresents The Circumstances Of The Plaintiff School 
Districts  

In an attempt to have this Court overlook the harm the State has imposed upon the 
children in the Plaintiff School Districts, the State exalts the fact that it provided State 
funds in addition to the locally-raised revenue for building assistance at Plaintiffs 
Southern and Dawson-Bryant Local Schools. The State overlooks the harm it perpetrated 
upon the children from the time the State itself designated nearly all of the Southern 
Local's pupils as "improperly housed" in 1980 and until 1993. (Findings 184) During 
those years, nearly a generation of students were exposed to rain pouring through 



asbestos-laden ceilings, falling plaster,[17] poor lighting, inconsistent heat, and bathrooms 
that were without hot water and unfit for use.[18] How many more years will students at 
Northern Local have to continue to endure similar deprivations?  
As discussed in Plaintiffs' Merit Brief, State building assistance funds have been 
appropriated at less than 1% of the need documented by the State.[19] The State also touts 
the "equity funds" distributed to the Plaintiff School Districts over a period of two fiscal 
years immediately following the filing of this litigation, but fails to acknowledge that 
these funds served only to delay or avoid borrowing for three of the Plaintiff School 
Districts rather than to enhance the quality of education. (Findings 79-80) The State 
acclaims its efforts to provide equity technology grants, but fails to mention that 
applications for grants in fiscal year 93 (FY93) totaled nearly ten times the $3.9 million 
awarded (Stip. Exhs. 18, 19), and the limited grants certainly did not meet the needs of 
the two recipient Plaintiff Districts.[20] The grants provided no funds whatsoever for 
wiring, maintenance, repair, or paper for any of the equipment. (Tr. 775-76; Findings 
280)  
The State's minimum salary schedule has remained unchanged at $17,000 per year since 
1991, while actual school district salaries have grown well above that level, primarily as 
the result of State-mandated collective bargaining. (Findings 324). Today few, if any, 
school districts in Ohio pay their teachers according to the State minimum salary 
schedule. Each of the Plaintiff School Districts from 1982 to 1991 paid an average salary 
far less than the state average, (Pl. Exh. 214) and each has had problems recruiting and 
maintaining teachers.[21] It is unthinkable to expect Youngstown City Schools to recruit 
and retain quality teachers for schools in high-crime areas--where teachers' cars are stolen 
and teachers visiting neighborhoods are issued bulletproof vests--for Youngstown's 
starting salary of $19,281, let alone the State minimum of $17,000. (Tr. 3242, 3347; Pl. 
Exh. 204)  
The State tries to defend the current funding system by pointing to and comparing 
"average" levels of expenditure in various categories both within and outside the State. 
For a state such as Ohio, which is third worst in the nation in the degree to which 
expenditures per pupil vary from the state mean, such comparisons are meaningless. 
(Findings 474) When the State defends its system by quoting "average" per pupil funding 
levels, it ignores the fact that tragic numbers of our children are educated at levels far 
below the average. Is a child educated in abjectly impoverished and unsafe facilities to be 
comforted by the knowledge that elsewhere in Ohio children learn in state-of-the-art 
facilities? For Plaintiff Jami Blankenship, is the total lack of science laboratories in her 
schools made acceptable by the fact that students in Beachwood have access to science 
labs and a broadcasting studio? Does one district's yearly purchase of new texts balance 
another's use of worn texts that are decades out of date?[22] The State's reliance on 
"averages" in the context of a suit that challenges inequity is preposterous.  

IV. The State Has Failed To Respond To Its $10.2 Billion Facilities Problem.  

The State's only response to the disastrous condition of Ohio's school buildings is to try to 
disown its own study reflecting over $10 billion in facilities needs. The State hopes this 
Court will ignore that study as well, claiming that it "merely reflected the cost of bringing 
existing buildings up to code, something not required for these buildings." State's Brief 



25, fn. 3. Contrary to the State's claim, the study was not focused on building code issues 
alone, and the vast majority of the needs identified were in areas such as heating ($1 
billion), roofing ($309 million), windows ($317 million), asbestos ($328 million), 
plumbing ($193 million), interior lighting ($147 million) and handicapped access ($153 
million).[23] The State's willingness to condemn its children to attend school in 
hazardous, sub-standard and educationally outmoded facilities, knowing that of all school 
buildings only 6% had satisfactory life safety code systems and only 30% had satisfactory 
fire alarm systems (Pl. Exh. 14; Supp. 774, 767), is indicative of how little regard it has 
for their welfare.  
The State touts the SchoolNet and SchoolNet Plus programs as examples of the 
"improvements" it will make in school funding.[24] These improvements have been 
proposed by the State in response to the threat posed by this suit; if the threat disappears, 
the motivation for further improvements will likely do the same. At the same time, the 
State fails to address the fact that 46% of the school buildings in Ohio have electrical 
systems in need of repair or replacement and 69% are in need of asbestos abatement. 
(Pl.Exh. 14; Supp. 757, 773) How will schools install computer wiring through asbestos 
laden walls? How will schools provide electrical power for computers in classrooms with 
only one outlet? The State provides no answers. Neither the SchoolNet nor the SchoolNet 
Plus program makes provision for dealing with the problem of asbestos or deficient 
electrical systems in any substantial fashion. It does little good to put a computer in a 
classroom with an untrained teacher and without electricity to run it.[25]  

V. The School Funding System In Place Today Is Not Governed By Walter.  

The State's claim that the school foundation program at issue today is "identical in all 
meaningful respects" to the equal yield system reviewed by the Court in Walter is simply 
wrong. There are fundamental differences between the "foundation" program in place 
today and the "equal yield" program reviewed in Walter. Walter's approval of the equal 
yield formula cannot be construed as an endorsement of the current school funding 
system.[26] In fact, scholars have recognized that the equal yield formula (which was at 
issue in Walter) was enacted as a reform measure, intended to stave off the school 
funding challenges presented in that case.[27] Once Walter was decided and the threat of 
legal challenge averted, the State quickly returned to the foundation program. While the 
potential of the equal yield formula to remedy the school funding problems in 1976 may 
have driven the Court's decision in Walter, the short-lived formula's ultimate 
effectiveness as a reform measure was never realized. There has been no statutory 
mechanism for the equalization of millage above the foundation level since 1981. 
(Findings 34)  

A. Today, There Are No Meaningful Standards For Public Education Except 
For Proficiency Test Passage.  

The State claims that it has met its duty to Ohio's school children if it has adopted any 
standards for education, regardless of how inadequate, outmoded, and unenforced they 
may be. The State further acknowledges that it ignores its own standards, blatantly failing 
to comply with its own requirement that it evaluate all school districts "once every five 
years." Ohio Adm.Code 3301-35-07.[28] In the face of the Trial Court's comprehensive 
findings that the Plaintiff School Districts are unable to comply with even the abandoned 



1983 standards, the State argues that the Trial Court's findings should be ignored, and the 
testimony of professional educators not believed, because there is no "independent 
expert" testimony that Plaintiff School Districts "do not have the means" to comply with 
the irrelevant, outmoded and now long abandoned "minimum standards."[29] The Trial 
Court's extensive and undisputed findings document the many respects in which the 
Plaintiff School Districts do not and cannot comply with the 1983 minimum standards. 
More important, however, is the fact that today there are no educational standards upon 
which this Court, unlike the Walter Court, may rely for assurance that Ohio's school 
children are receiving an adequate educational program. (Findings 288-90)  
In light of the Trial Court's extensive findings that the Plaintiff School Districts do not 
meet even the 1983 minimum standards, the State's argument that these Districts "have 
the financial means to comply with state minimum standards" but choose to "spend funds 
for other purposes" is spurious. Even if that were the case, the State's permitting its 
"standards" to be flaunted in such an egregious fashion flies in the face of any notion of 
State responsibility for public education. By any definition, "standards" are meaningless 
if they can be ignored with impunity, either by the State or by its school districts.[30]  

[T]he sole responsibility for providing the system of common schools lies 
with the General Assembly. If they choose to delegate any of this duty to 
institutions such as the local boards of education, the General Assembly 
must provide a mechanism to assure that the ultimate control remains with 
the General Assembly, and assure that those local school districts also 
exercise the delegated duties in an efficient manner. 

Rose v. Council for Better Edn. (Ky.1989), 790 S.W.2d 186, 216.  

One of the starkest examples of the current education crisis is the extensive failure of 
Ohio's pupils to pass the ninth grade proficiency test, now a requirement for graduation. 
While the test is uniform throughout the state, the resources available to pupils are vastly 
different. As a consequence, pupils in poor and large urban school districts, including the 
Plaintiff School Districts, experience failure and thus denial of a high school diploma in 
disproportionately large numbers.[31] (Supp. 1290-1300) This harsh result falls 
particularly heavily on minority students, who are concentrated in the urban school 
districts. (Findings 298-302) The State's only answer is to blame the pupils. "Of course, 
these are minimum graduation requirements placed on students, not schools, and 
therefore do not govern a school district's financial ability to meet State minimum 
requirements." State's Brief 33, fn. 6, (emphasis sic). Yet, the relationship between the 
inadequate resources provided poor school districts and the failure of their students 
remains undisputed. The State concedes that passage of proficiency tests is one of the 
criteria by which the effectiveness of its system should be measured.[32] The system fails.  

B. Local Control: A Cruel Illusion Perpetrated By The State.  
The State has asked this Court to uphold the extreme disparities in educational 
opportunity produced by its funding system because, it says, to do otherwise will 
somehow impede local control of education. What the State means by "local control" is 
the unfettered ability to continue the impoverishment of educational programs for 
students in property-poor school districts. Courts increasingly have recognized, however, 
that meaningful local control requires an adequately funded system of public education.  



The Court does not understand local control to refer only to local control 
for the wealthy. Thus, to the extent that school opportunities are dependent 
upon wealth in this state--and the Court is satisfied that they are in large 
part--the Court finds that local control is defeated, rather than promoted, 
by the present state school system. 

Alabama Coalition for Equity v. Hunt (Ala. Cir. Ct., Montgomery Cty.1993), 19 IDELR 
810, 828 (included in Appendix to Plaintiffs' Merit Brief).[33] These courts are among the 
many that, like the Trial Court here, have recognized that local control is not an excuse 
for the violation of constitutional rights and that adequate and equitable funding, far from 
impairing local control, will enable it.  

An efficient system does not preclude the ability of communities to 
exercise local control over the education of their children. It requires only 
that the funds available for education be distributed equitably and evenly. 
An efficient system will actually allow for more local control, not less. It 
will provide property-poor districts with economic alternatives that are not 
now available to them. Only if alternatives are indeed available can a 
community exercise the control of making choices. Our decision today is 
not without precedent. Courts in nine other states with similar school 
financing systems have ruled those systems to be unconstitutional for 
varying reasons. 

Edgewood Indep. School Dist. v. Kirby (Tex.1989), 777 S.W.2d 391, 398 (footnote 
omitted).  

The State has not challenged the Trial Court's unequivocal findings that the Plaintiff 
School Districts do not have local control of their educational policies because of the 
school funding system. (Findings 408-413) For the Plaintiffs, local control of education is 
a "cruel illusion." (Findings 469)  
The mantra of "local control" cannot excuse the constitutional violations resulting from 
the State's educational system.[34] Surely, it would be universally regarded as outrageous 
if schools authorized teachers to offer varying levels of educational opportunity to 
individual students based upon the property wealth of--and hence the property tax paid 
by--the students' parents. There can be no doubt that such wealth-based tracking within a 
school would fail the constitutional requirements of "common" schools and equal 
protection, nor can there be any doubt that the analogous system created by the State at 
the school district level, allocating education according to the wealth of the district, 
violates these same fundamental constitutional precepts.  

VI. The Ohio Constitution Establishes Education As A Fundamental Right.  

A. The Extent Of Educational Entitlement Was Not Fixed At The Time The 
Education Clauses Were Adopted.  

The State argues that the Education Clauses of Ohio's Constitution have no substantive 
meaning beyond that "schools should exist" and a "method of funding should be created." 



State's Brief 20. In support of this view, the State cites a proposal rejected at the 1850 
Constitutional Convention to tie school funding to a fixed number of dollars. In fact, 
however, the legislative history conclusively shows that the delegates believed they were 
creating an educational entitlement that would grow in response to the changing needs of 
the children and of society. [35] The State further argues that the method and extent of 
State support for education in 1851 necessarily remains constitutionally adequate today. 
This argument, too, fails, both as a matter of history and of constitutional interpretation. 
The Education Clauses never were intended to limit educational benefits to those 
provided at a single point in time. As noted by the Washington Supreme Court, such an 
argument is "utter nonsense."[36] This Court as well as numerous other courts have taken 
a more enlightened approach, considering the application of such clauses both in light of 
the intent of the framers and the demands on modern society. Arnold v. Cleveland (1993), 
67 Ohio St.3d 35, 616 N.E.2d 163.  

B. The Bill Of Rights Is Not The Exclusive Source Of Fundamental Rights. 
The State claims that education is not entitled to protection as a fundamental right 
because it is not explicitly referenced in the Bill of Rights. In support of this claim, the 
State cites cases finding rights fundamental because they are found in the Bill of Rights 
for the logically unrelated proposition that only rights found in the Bill of Rights are 
fundamental. A number of rights have been declared to be fundamental in Ohio despite 
lack of express mention in the Ohio Bill of Rights--or indeed in any part of the Ohio 
Constitution--including the right of privacy, the right to procreate, the right to contract, 
and the right to vote (which is included in the Ohio Constitution but not the Ohio Bill of 
Rights).[37] Clearly, the State's assertion that fundamental rights are limited to those 
expressly found in the Bill of Rights is patently without merit. For all of the reasons set 
forth in Plaintiffs' Merit Brief, education is a fundamental right in Ohio.  

CONCLUSION  
The framers understood that constitutional government cannot survive without the benefit 
of an educated electorate and an economically viable work force. Rather than leave the 
attainment of these essential goals to the whim of the political process, they wove them 
into the constitutional fabric of our government, enhancing and enriching that 
commitment by amendments in 1851 and again in 1913. As our society has evolved, so 
has the urgency of the rich education legacy left by our founders. Today, our children not 
only are faced with an information age and global economy in which to compete, they 
also are confronted by a society in which the basic concepts of constitutional government 
are routinely challenged. Terrorism and anarchy lurk at the fringes of society, waiting. If 
our "grand experiment" in democracy is to endure, we must give substance and meaning 
to the "common school" concept--our constitutional legacy. The urgency of this mandate 
transcends all considerations of politics and popular opinion. Whatever may be the cost 
of success, the price of failure is immeasurably greater.  
The State ignores in its brief what it also has neglected in its practice--the conditions in 
our schools. It is impossible to determine whether the State's oversight is intentional--
implicitly conceding that the system cannot candidly be defended--or whether the State's 
omission reflects a reckless indifference to the intolerable conditions in the State's 
schools and the insidious consequences of such neglect. However, whether out of 
arrogance or ignorance, a State that closes its eyes to such a tragedy, when the relevant 
facts have been so thoroughly and so forcefully documented, cannot be relied upon to 



take remedial action. The State persuasively demonstrates that, left to its own devices, it 
never will undertake a serious reform effort. Whatever the risks in this case, the 
children's stake is greatest.  

If, however, after accomplishing so much good on these lines -- we forget 
the children, and, in the slightest degree, fail to appreciate the obligations 
of the State to provide sufficient facilities for training them to be good 
citizens, we will deserve and receive in the great hereafter anathema, and 
not ascription of praise.,/ul> 

Rose v. Council for Better Edn., Inc. (Ky.1989), 790 S.W.2d 186, 205. If the sole 
legacy of this Court is that it has remembered and safeguarded our children and 
our future, it will be esteemed in the chronicles of history. The State has forgotten 
the children. This Court must not do the same. The decision of the Court of 
Appeals must be reversed.  
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Footnotes 

1. See Briggs v. Elliott (E.D. S.C. 1951), 98 F.Supp 529, 535-6. Briggs was reversed by the United 
States Supreme Court in Brown. Here, the State supports an education system that cannot even be 
characterized as "separate but equal"; rather, the system delivers educational benefits in a diverse 
and unequal manner, depending upon which side of the tracks a pupil may happen to live.  

2. Consistent with the many cases cited in Plaintiffs' Merit Brief and this Reply Brief, the 
Connecticut Supreme Court vehemently rejected these fears, stating: 

Nor do we share the alarm expressed in the dissenting opinion at what it 
concludes are "the implications of the decision" as requiring total state financing 
of education, loss of local administrative control over educational decisions and 
the requirement that education in all towns "be brought up to the Darien 
[Connecticut's equivalent to Beachwood] standard***." ***[T]he trial court 
expressly found that none of these consequences would of necessity follow***. 

 
Horton v. Meskill (1977), 172 Conn. 615, 651, 376 A.2d 359, 375-76.  

3. The suggestion that by defeating levies the voters of a district legitimately may abrogate the 
constitutional rights of children to a high quality education is absurd as a legal matter and ruinous 
as a practical one. The State's criticism of the Plaintiff School Districts because their voters have 
not passed higher local tax rates also is misplaced because it ignores the reasons for the failure of 
levies in poor districts. In such areas, industry is lacking, unemployment is high, and the personal 
income of many is precariously low. Voters on the edge of poverty, regardless of their 
commitment to education, cannot match that commitment with taxes equivalent to those approved 
by wealthier voters who enjoy ample discretionary income and vastly larger tax bases. Plaintiff 
Dawson-Bryant has no industry. The residents of Plaintiff Southern Local Schools would have to 
levy over 77 mills to bring expenditures per pupil up to $4500, which is less than the state average 
in FY91. (Pl. Exh. 3, p. 4; Supp. 355) The record in this case clearly established that the reason for 
the disparities in local revenue is the difference in the value of taxable property among school 
districts, not a lack of effort on the part of voters in poor school districts. (Findings 64-66) The 
current system effectively "caps" the expenditure levels of poor school districts because of their 
limited ability to raise additional local revenue. (Id. 65-66)  

4. Accord Roosevelt Elem. Sch. Dist. v. Bishop (1994), 179 Ariz. 233, 242, 877 P.2d 806, 815 
("There is nothing unconstitutional about relying on a property tax. There is nothing 
unconstitutional about creating school districts. But if together they produce a public school 
system that cannot be said to be general and uniform throughout the state, then the laws chosen by 
the legislature to implement its constitutional obligation *** fail in their purpose."); Tennessee 
Small School Systems v. McWherter (Tenn.1993), 851 S.W.2d 139, 140-41 ("The constitution, 
therefore, imposes upon the General Assembly the obligation to maintain and support a system of 
free public schools that affords substantially equal educational opportunities to all students. The 
means whereby this obligation is accomplished, is a legislative prerogative. *** However, the 



constitution does not permit the indifference or inability of those state agencies to defeat the 
constitutional mandate of substantial equality of opportunity.").  

5. (Pl. Exh. 38, Findings 35-36) The percent of the State's budget directed to public elementary 
and secondary education decreased from 30% in 1984 to 22% in 1994. (Tr. 4397) Even these 
figures contain dramatic increases for Head Start, Healthy Start, child day care programs, 
educational services in nonpublic schools, and for county board of mental retardation and 
developmental disabilities (MRDD) programs and transportation, none of which goes to public 
schools. Also, the State's reimbursement of the 12 1/2% residential property tax rollback at the 
local level has increased dramatically, making the "State's" portion appear larger. (Tr. 4402-4413; 
Supp. 275-82) A chart showing the declining share of the State budget going to public education is 
attached at Appendix page 1. The State's expenditure pattern, favoring prisons and welfare over 
education is indicative of the cost of failing to properly fund the front end of life. As one court has 
noted, "what the state does not pay for now in quality education, it pays for later in welfare, lost 
jobs, and prison costs." Alabama Coalition for Equity v. Hunt (Ala.Cir.Ct., Montgomery 
Cty.1993), 19 IDELR 810, 830 (included in Appendix to Plaintiffs' Merit Brief).  

6. According to Ohio Department of Education reports, the amount of school district borrowing 
ballooned to a record $519 million by March of 1996 with even more anticipated. The Cleveland 
City Schools' debt is now estimated to exceed $1 billion by the year 2000.  

7. The State would also have this Court believe that what it characterizes as a "facial challenge" to 
the funding system fails if the system is capable of constitutional application to any school district. 
The challenge here is systemic. If the system fails as to any Plaintiff, it fails for all of Ohio. As one 
state court noted: 

While individual statutes are not herein addressed specifically or considered and 
declared to be facially unconstitutional, the statutory system as a whole and the 
interrelationship of the parts therein are hereby declared to be in violation of 
Section 183 of the Kentucky Constitution. Just as the bricks and mortar used in 
the construction of a schoolhouse, while contributing to the building's facade, do 
not ensure the overall structural adequacy of the schoolhouse, particular statutes 
drafted by the legislature in crafting and designing the current school system are 
not unconstitutional in and of themselves. Like the crumbling schoolhouse 
which must be redesigned and revitalized for more efficient use, with some 
component parts found to be adequate, some found to be less than adequate, 
statutes relating to education may be reenacted as components of a constitutional 
system if they combine with other component statutes to form an efficient and 
thereby constitutional system. 

 
Rose v. Council for Better Edn. (Ky.1989), 790 S.W.2d 186, 215.  

8. Bd. of Edn. v. Walter (1979), 58 Ohio St.2d 368, 390 N.E.2d 813.  

9. See attached communication of the Ohio Department of Education indicating that the wrong 
average daily attendance was reported for Ohio. The correct average daily attendance for the 
1992-93 school year was 1,604,823, yielding an average per pupil expenditure of $5306. See 
Appendix p. 2.  

10. The State has ignored the advice of its own expert, Dr. Guthrie, to the effect that inter-state 
comparisons are "fraught with peril." (Tr. 5236) In his zeal to demonstrate how much more 
revenue the State's basic aid formula will produce for low-wealth districts, the Senator, in the 
footnote on page 7 of his brief, additionally uses the wrong formula, confusing the formula for the 
calculation of equity funds with the formula for the calculation of State basic aid. The actual per-



pupil result of the income adjustment to State basic aid for the current year is $12 per pupil in the 
example used, not $174 per pupil as the Senator claims. Similarly, the Governor would have this 
Court believe (based on "Rankings of the States 1995," National Education Association (1995), 
Research Division, pp. 28-29, 31, (Governor's Brief at p. 2)) that Ohio ranks above the national 
average in per pupil expenditures, when the very publication that he cites for that proposition 
found on pages 47 and 48 that for the years 1993-94 and 1994-95, Ohio was below the national 
average in per pupil expenditures.  

11. The Trial Court recognized these statistics tell us nothing about the situation of any pupil or 
any school district. The results of any such measure depend on the numbers and formulae applied. 
(Findings 86)  

12. (Tr. at 5323, 5324, 5325, 5335, 5347, 5362)  

13. (Pl. Exh. 178, Supp. 591-93, Tr. 4906-07; Pl. Exh. 344, Supp. 510; Tr. 1111-12, Supp. 384-85)  

14. (Findings 25; 82-86)  

15. See page 45, Appendix to the Aronoff-Davidson brief. Dividing the statewide basic aid (line 6) 
by the statewide basic ADM (pupils counted in the basic aid calculation on line 3) equals $1259.  

16. The increase in the charge-off millage will exacerbate the "phantom revenue" problem, 
identified by the Trial Court as one of the basic structural flaws in the funding system. (Findings 
475) School districts with tax value increases through reappraisal will receive very little additional 
revenue from their property tax levies because of H.B. 920, characterized by Senator Aronoff as 
placing an "iron lid" on local property tax revenues. (Tr. 4814; Supp. 245) As their assessed 
valuation increases, however, these school districts "look richer" to the foundation formula and 
thus also stand to receive fewer state dollars from the foundation formula. They suffer a "double 
whammy" of revenue loss--a loss of basic aid from the foundation formula and virtually no 
increase in local tax revenue. The extent of that loss will now be increased as the "charge-off" 
increases from 20 to 25 mills, forcing more school districts to pass more tax levies just to keep up.  

17. Despite efforts by custodians to knock plaster off ceilings before the start of each school day, 
students had plaster fall into their hair and on their clothes. During a school program, little flakes 
of plaster fell like snow. (Tr. 448-52)  

18. (Findings 185) Student Plaintiff Christopher Thompson did not use the unfit bathrooms at all 
during the school day, but waited to use the bathroom at home. (Tr. 1324-25; Findings 185) 
School emergency procedures were not reliable because school building intercoms and bells were 
not in working order, and tornado drills were performed by the principal walking through the 
building with a compression can that blew a horn. (Findings 184) At Dawson-Bryant Local 
Schools, students were exposed to coal dust in the air, extreme heat and cold, and band practice in 
a former coal bin with no ventilation, no windows, and no acoustic treatment whatsoever. The 
district's students lacked working science laboratories at any grade level. The district had no 
indoor gymnasium, lunchroom, play area, or music area for Monitor Elementary students. 
(Findings 169)  

19. The State criticizes some of the Plaintiff School Districts for failing to apply for school 
building assistance funds, but fails to tell this Court that it was widely known that no funds were 
available and that representatives of the Department of Education indicated applying would be 
fruitless. (Tr. 1517) The State further criticizes Plaintiff Youngstown City Schools because of the 
failure to close school buildings, but fails to tell this Court that between tax year 1978 and 1990, 
the district's total assessed valuation fell from approximately $1 billion to $547 million (Pl. Exh. 
108, p. 1), and that closing buildings resulted in further "white flight" in areas to which minority 



students would be transferred, thus aggravating the drastic decline of assessed valuation in the 
district. (Tr. 3187-88)  

20. The equity technology grant for Southern Local provided less than one-fourth of the amount 
needed to meet the district's technology plan. Students in the district have had no computer 
instruction at the elementary or junior high levels. (Tr. 1351; Findings 281) Additionally, 
computer classes at the high school ran out of paper during the second week of school, exhausting 
the one box of paper that was issued for the entire school year. (Tr. 783-84; Findings 281)  

21. (See Findings 215-218; Supp. 1037-1081) A hypothetical teacher at Plaintiff Dawson-Bryant 
Local Schools with 27 years of experience and a Master's degree plus thirty credit hours would 
earn less than an average teacher in the state. During 1993, three Dawson-Bryant teachers 
interviewed for positions in other districts nearby because of the higher salaries offered, and 
another teacher was recruited away by a salary increase of $7,000. Dawson-Bryant could not 
obtain a speech pathologist for two consecutive years, and after hiring one lost her to a 21-hour per 
week job that paid $8,000 more than Dawson-Bryant's full-time salary. (Findings 216) Plaintiff 
Southern Local's average teacher's salary ranks it 557th in the state. (Stip. Exh. 7)  

22. See Plaintiff Southern Local's textbook list, which includes copyright dates in the 1960s. (Pl. 
Exh. 79; Supp. 1118-20) Plaintiff Christopher Thompson had to win a "text book lottery" in order 
to have a text book for his Spanish I class. The losers of the lottery had no text books. (Tr. 1323-
24; Findings 263)  

23. (Pl. Exh. 14; Supp. 753) See, also, Plaintiffs' Merit Brief pp. 17-19.  

24. The largest amount appropriated in any year for equity technology, SchoolNet, and SchoolNet 
Plus was $125 million in the 1996-97 budget bill. That amount would be inadequate to repair any 
of the documented deficiencies noted above.  

25. Rather than address the problem, the State’s answer to the facilities dilemma is to require 
written indemnification agreements from districts seeking to participate in the SchoolNet 
programs, including certification that their buildings comply with "all applicable building code 
requirements." See Appendix pp. 3-9. School districts truthfully describing the condition of their 
buildings will apparently be denied the benefits of the SchoolNet program, since they are unable to 
provide the assurances required by the State. Because wealthier districts are less likely to be 
impeded by inadequate wiring, and are more likely to have discretionary funds that can be used to 
train teachers, in reality the SchoolNet programs will further widen the chasm between wealthy 
and poor districts. Note, too, that SchoolNet Plus funds for 1997-98 ($275 million) have not yet 
been appropriated. In light of a recent Legislative Service opinion to Senator Aronoff, there now 
seems to be considerable doubt as to whether those funds will ever be appropriated. See Appendix 
pp. 10-14. (Legislative Service opinion to Senator Aronoff). In sum, much of the promise of 
improvement that the State presents to this Court resembles the promise of legislation that Senator 
Aronoff testified about in the trial of this case--legislation that never passed. (Tr. 4814-4820; S.B. 
No. 237, 120th G.A.)  

26. The fundamental differences between a "foundation program" and an "equal yield" (or, as it 
more recently has come to be called, a "guaranteed tax base" or "GTB") school funding system 
have long been recognized, both by courts and scholars. See Monk, Educational Finance (1990) 
219-221. In essence, the "equal yield " formula uses state funds to make up all or a portion of the 
difference between a mill of property tax in a poor school district (which produces relatively few 
dollars) and a mill of property tax in a wealthy school district (which produces a relatively greater 
number of dollars). Under the equal yield formula, the decision of whether or not to levy the tax 
remains with the local voters. However, the "equalizing" feature provides incentive for the 
approval of local taxes because the school district will receive a greater return through the state 



equalizing feature. The Walter Court described the operation of the new equal yield system, first 
effective in fiscal year 1975-76, in detail. Bd. of Edn. v. Walter (1979), 58 Ohio St.2d 368 at 370, 
371.  

27. Lindquist, Developments in Education Litigation: Equal Protection (1976) 5 Journal of Law-
Education 1, 22.  

28. (Findings 288-289)  

29. (Findings 290-295, 301)  

30. See Gomez v. Illinois State Bd. of Edn. (C.A. 7 1987), 811 F.2d 1030 (finding that federal law 
requiring identification of and programming for students with limited English language 
proficiency is not satisfied by a state board of education that promulgates required regulations but 
does not supervise and enforce local district compliance with such regulations).  

31. As found by the Trial Court, 

Today the new [1983] minimum standards are not even being monitored and 
haven't been for several years. The new standard for review is the ninth grade 
proficiency test. At trial time 32 of 99 Seniors from Plaintiff Dawson-Bryant 
had not passed; 16 of 79 Seniors at Plaintiff Southern Local; 13 of 154 at 
Plaintiff Northern Local; 300 of 773 at Plaintiff Youngstown City Schools and 
27% of Lima Seniors had not passed. Can a system that has nearly 17,000 
Seniors who have not as yet passed the ninth grade proficiency test consider 
itself thorough and efficient? 

 
(Findings 473-474)  

32. Findings 298-300; see also R.C. 3302.01-.02 requiring the determination of excellent and 
deficient schools and Ohio Adm.Code 3301-51-03 establishing proficiency test failure rates as an 
indicator of a deficient school.  

33. Accord Helena Elem. School Dist. v. State (Mont.1989), 769 P.2d 684, 690 ("[T]he spending 
disparities among Montana's school districts cannot be described as the result of local control. In 
fact, as the District Court correctly found, the present system of funding may be said to deny to 
poorer school districts a significant level of local control, because they have fewer options due to 
fewer resources."). 34. See Campbell v. Wyoming (Wyo.1995), 907 P.2d 1238, 1270 (emphasis 
added, footnote omitted): 

The parties do not define local control or explain what they mean when they use 
the term local control. Legal commentators have noted local control is generally 
treated as a self-evident concept and there often is a failure to address its 
meaning or the values it is intended to serve. *** Our previous examination of 
the present statutory framework which the legislature has enacted clearly 
demonstrates state control and so we examined constitutional history to see if 
local control is a constitutionally recognized interest. Historical analysis reveals 
local control is not a constitutionally recognized interest and cannot be the basis 
for disparity in equal educational opportunity. 

 
See, also, Tennessee Small School Sys. v. McWherter (Tenn.1993), 851 S.W.2d 139, 155-56 
(emphasis added): 

There has been no showing that a discriminatory funding scheme is necessary to 
local control. In their discussion of this issue, the defendants comment upon the 



"beneficial, indeed essential, role played by local responsibility for and 
community involvement in local education." This cannot reasonably be 
disputed. However, it does not follow that the community must be limited by its 
own resources in providing that education.***[T]he legislative flexibility 
mentioned in the defendants' rationale does not extend to using the inability or 
indifference of local government to excuse a duty specifically imposed upon the 
General Assembly by the constitution. 

35. The amendment that would have specified a dollar amount to be annually devoted to education 
was rejected not, as the State wrongly argues at page 18 of its brief, because it would have 
broadened the obligation of the legislature, but out of fear that specifying a dollar amount would 
undesirably constrain educational expenditures. In interpreting the education clauses of its own 
constitution, the Supreme Court of West Virginia has reviewed the constitutional history of Ohio's 
Education Clauses. 

There are portions of the debates about the February 24 report that are 
enlightening (though they are available only in summary, and not verbatim): 
"MR. ARCHBOLD . . . hoped to see common schools advance, not only to meet 
such demands as are now made upon them, but to meet higher and greater 
requisitions. Then the common school of the future will need to be far above the 
common school of the present. He wanted to see a system of schools as perfect 
as could be devised, and to see it improve so as to keep pace with the most rapid 
progress of the most rapid element of our social or political constitution. . . ." 
[Ohio Debates at 698] [Emphasis supplied]. *** There was no explicit definition 
of the words "thorough and efficient" that appeared in the final committee report 
which the 1851 Ohio Convention adopted. The tenor of the discussion, however, 
by those advocating the entire education section as it was finally adopted, leaves 
no doubt that excellence was the goal, rather than mediocrity; and that education 
of the public was intended to be a fundamental function of the state government 
and a fundamental right of Ohioans. 

 
Pauley v. Kelly (1979), 162 W.Va. 672, 684-85, 255 S.E.2d 859, 866-67 (bracketed material sic). 
The State further misrepresents the history of school funding in Ohio when it asserts that, "Public 
schools did not receive any State funds until 1906[.]" State's Brief 28. The Ohio Convention 
Debates reveal that the State was providing per pupil funds each year as early as 1850. Ohio 
Convention Debates, Thurs. Dec. 5, 1850, p. 16, Pl. Exh. 456.  

36. Seattle School Dist. No.1 v. State (1978), 90 Wash.2d 476, 516-17, 585 P.2d 71, 94.  

37. State v. Bidinost (1994), 71 Ohio St.3d 449, 644 N.E.2d 318 (privacy); Bowman v. Davis 
(1976), 48 Ohio St.2d 41, 356 N.E.2d 496 (right to procreate); Blount v. Smith (1967), 12 Ohio 
St.2d 41, 47, 231 N.E.2d 301, 305 (right to contract); Kyser v. Board of Elections of Cuyahoga 
Cty. (1972), 33 Ohio App.2d 52, 291 N.E.2d 775, reversed on other grounds (1973), 36 Ohio St.2d 
17, 303 N.E.2d 77 (right to vote).  

 


