Construction Reform Breaks Out of Its Shell
— An Update on Ohio’s Construction
Reform
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In our Fall 2011 issue of BrickerConstructionLaw.com, we presented you with
Construction Reform in a Nutshell, describing the processes adopted by the General
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Assembly as a result of Amended Substitute H.B. 153.
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Many changes have occurred since entering the new year. Namely, the Ohio
Department of Administrative Services (ODAS), released administrative rules
required by H.B. 153. On December 26, 2011, the Surety Bond Rule, the Contract
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Form Rule, and the Subcontract Form Rule became effective. On February 2, 2012,
the Prequalification Rule, Best Value Rule, Electronic Advertising Rule, and Electronic
Bidding Rule became effective.
For a detailed description of the project delivery methods permitted under the new
law, and to better understand the impact of the new administrative rules, please
refer to Construction Reform in a Nutshell.
Electronic Advertising and Bidding Rules
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The electronic advertising rule applies only to projects using a construction manager
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or a construction manager at-risk. When a public authority wishes to employ a
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construction manager or a construction manager at-risk, it may advertise
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electronically. A public authority has three electronic options:
One option is to place an advertisement on the website of the newspaper of general
circulation in the county where the contract will be performed. Another option is to
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place an advertisement on the state public notification website developed by the
Ohio Department of Administrative Services, Office of Information Technology.
Currently, the website is used for informational purposes; but it is expected to go live
as early as February 2012. Users of the website will be required to register with the
Ohio Business Gateway and establish an online account to use the state public notice
website.
The final electronic way a public authority can advertise its construction project is to
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place an advertisement on its own official website or websites of appropriate trade
associations. A public authority does not have to provide all information in the
advertisement. The advertisement can direct interested construction managers or
construction managers at-risk to a full description of the project and provide
information to submit a proposal.
The electronic bidding rule applies to multi-prime and general contracting project
delivery methods. When a public authority is the state or a state institution of higher
education, the rule requires that all bids be posted exclusively through the state’s
enterprise electronic bidding module. Any modification to the bid must also be
announced in an addendum published through the electronic bidding system.
Interested bidders may be required to register the first time they use the system or
subscribe to a web-based subscription service. One catch, however, is that the rules
allow the state to charge registration fees and maintenance fees to use the electronic
bidding system. The good news for members of diversity or inclusion programs is
that the rule permits the state to waive such fees if the public authority requires the
use of a diversity program or inclusion program.
A lack of technical assistance from the state will not excuse a failure to properly
submit a bid. The rules expressly state that the lack of technical assistance does not
relieve a bidder from properly submitting its bid. The rules also provide that the state
cannot be held liable when a bidder is not able to submit a bid because of technical
issues or obstructions. Furthermore, the rule provides that the inability or failure of
an interested bidder to submit a complete bid, presumably due to technical issues or
obstructions, cannot be sufficient grounds for a disappointed bidder to protest the
award of a contract.
The state is required to establish processes to verify the time that bid information
and other information is received. The purpose of this rule is to address bid protests
that arise based on technical issues with submitting bids.
Finally, after the bid deadline, the state must publicly issue the bid tabulation
electronically.
Prescribed Procedures and Criteria for Selecting a Construction Manager At-Risk
A construction manager at-risk is defined in ORC 9.33 as “a person with substantial
discretion and authority to plan, coordinate, manage, direct, and construct all phases
of a project for the construction, demolition, alteration, repair, or reconstruction of
any public building, structure or other improvement and who provides the public
authority with a guaranteed maximum price.” A construction manager at-risk differs
from a general contractor in that a construction manager at-risk typically provides
pre-construction services.
As the project design progresses, a construction manager at-risk provides schedules
and estimated construction costs, advises on constructability and value engineering,
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and provides a guaranteed maximum price for construction costs when the design is
sufficiently complete. In addition, a construction manager at-risk enters into
contracts with subcontractors to perform the actual work with limited exceptions as
will be discussed below.
Short-listing: The construction manager at-risk selection process largely mimics the
current construction manager selection process. ORC 9.331 requires the public
authority to advertise its intent to employ a construction manager at-risk and receive
proposals after a minimum 30-day period. ORC 9.334 requires the public authority to
then select no fewer than three construction manager at-risk candidates the public
authority considers most qualified. Under OAC 153:1-6-01(C)(1), the factors that must
be considered in selecting the top candidates include:
Competence to perform the required management services as indicated by
the technical training, education, and experience of the construction
manager at-risk’s personnel, especially the technical training, education, and
experience of the construction manager at-risk’s employees who would be
assigned to perform the services;
Ability in terms of workload and the availability of qualified personnel,
equipment, and facilities to perform the required management services
competently and expeditiously, and experience working on similar types of
projects;
Past performance as reflected by the evaluation of previous clients with
respect to factors such as control of costs, quality of work, dispute resolution,
administration of subcontractors, and meeting of deadlines;
Financial responsibility including evidence of the capability to provide a
surety bond in accordance with paragraph (A) of rule 153:1-4-02 of the
Administrative Code;
History of performance with meeting goals of any diversity and inclusion
programs required by a public authority or by applicable law, and compliance
with applicable affirmative action programs. For public improvement projects
subject to section 9.47 of the Revised Code, a valid certificate of compliance
must be submitted; and
Other qualifications that are consistent with the scope and needs of the
project including, but not limited to, knowledge of the local area and working
relationships with local subcontractors and suppliers.
A common complaint in the construction manager and design professional selection
process has been the inability to ask for the fee. While the construction manager’s
fee cannot be considered when determining the top construction manager at-risk
candidates, public authorities may request pricing from these candidates after they
are ranked to determine which construction manager at-risk offers the best value.
Selecting the Winner: To begin the process of selecting which of the short-listed
construction manager at-risk candidates will be awarded the project, the public
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authority provides the selected candidates with a description of the project,
statement of the available design detail, description of how the guaranteed
maximum price will be determined, and form of contract to be used for the project.
The public authority convenes an evaluation committee to evaluate the construction
manager candidates. The public authority has discretion to select the members of
the evaluation committee. If the public authority wishes to use the project’s design
professional or other independent advisors to support the evaluation committee or
advise it on technical and pricing issues, those advisors cannot participate as voting
members of the committee.
Based on proposed pricing and performance criteria, the public authority, through its
evaluation committee, ranks the candidates and begins contract negotiations with
the top-ranked candidate determined to be the “best value.” It will be rare that a
construction manager at-risk will be able to provide a guaranteed maximum price at
the time of selection because the design will rarely be sufficiently developed at that
point. Moreover, a construction manager at-risk adds the most value to a project
when it has an opportunity to participate in the design development process and,
therefore, should be selected at the earliest possible stage of the project.
Best value in the context of construction manager at-risk is determined based on
pricing and performance criteria. Under OAC 153:1-6-01(D)(1), the pricing criteria
Preconstruction fee;
Construction fee;
At-risk fee;
General conditions;
Contingency; and
The guaranteed maximum price proposal, if applicable at the time proposals
are requested.
Under OAC 153:1-6-01(D)(2), the performance criteria considered in the evaluation
may include the following:
Schedule;
Approach to the work, including any anticipated self-performed work;
Work sequencing;
Performance history;
Approaches to performance specifications when used;
Plan for anticipated procurement difficulties;
Plan for meeting any goals set as part of any diversity and inclusion program
required by the public authority or by applicable law; and
Plan for additional considerations, which may include technical design,
technical approach, quality of proposed personnel, and management plan.
The public authority has the option of seeking a guaranteed maximum price proposal
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from the short-listed firms as a part of the pricing criteria. If the public authority
seeks a guaranteed maximum price, it must define the guaranteed maximum price
proposal requirements. The guaranteed maximum price may include the total cost of
the work, allowances, unit prices, assumptions and clarifications, project schedule,
and the scope of work for any work the short-listed firm wishes to self-perform. After
the short-listed firms submit their guaranteed maximum price proposal (in a sealed
envelope), the evaluation committee will interview each of the short-listed firms and
score the performance and pricing criteria.
After the interviews and scoring, the public authority will open the short-listed firms’
guaranteed maximum price proposals and conduct comparative analysis of all
proposals — utilizing the assistance of the project’s design professional or other
independent advisors if necessary. The evaluation committee ranks short-listed firms
based on the committee’s scores and enters into negotiations with the firm
determined to provide the best value.
A construction manager at-risk may self-perform work only if authorized by the
public authority. In order to be eligible to self-perform work, the construction
manager at-risk must submit a signed and sealed bid for the self-performed work
prior to receiving and opening bids for the same work from subcontractors. All
subcontractors must be pre-qualified based on criteria established by the
construction manager at-risk and approved by the public authority.
Prescribed Procedures and Criteria for Selecting a Design-Build Firm
The design-build model allows public authorities to contract with a single entity for
both design and construction services. Under this model, the public authority issues
a public announcement for design-build services and then selects no fewer than
three candidates considered most qualified based on the same factors used to select
a construction manager at-risk. However, under OAC 153:1-6-02(C)(1), a public
authority must also consider information related to the design-build firm’s
compliance with sections of the Ohio Revised Code relating to the contractor’s ability
to provide professional design services (ORC 4703.182, 4703.332, and 4733.16),
including the use of a licensed design professional for all design services.
After first interviewing short-listed candidates, the public authority provides the
short-listed candidates with detailed information about the project — description,
design criteria, preliminary project schedule, requested preconstruction and design
services, optional guaranteed maximum price description for the actual construction
and timeframe for guaranteed maximum price development, and the proposed
contract form. The public authority also requests that candidates provide a technical
and pricing proposal for its fees.
Some projects (parking garages, etc.) may lend themselves to requesting a schematic
design and a guaranteed maximum price as part of the evaluation phase. Others
may not be as amenable to asking for a guaranteed maximum price at such an early
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stage. If a public authority wishes to obtain a guaranteed maximum price at the
evaluation phase of a more complicated project, the public authority is permitted to
provide a stipend for preparing such proposals, but is not required to do so.
The short-listed candidates are ranked after reviewing the technical and pricing
proposals, and the public authority then begins negotiations with the firm
determined to provide the best value. The public authority is not required to accept
the lowest proposal when evaluating either design-build or construction manager atrisk candidates. ORC 153.693(A)(4) requires that the public authority “rank the
selected firms based on the public authority’s evaluation of the value of each firm’s
pricing proposal, with such evaluation considering each firm’s proposed
Best value in the context of design-build is also determined based on pricing and
performance criteria. Under OAC 153:1-6-02(D)(1), the pricing criteria used in the
evaluation must include pricing for the following:
Design services fee;
Preconstruction fee;
Design-build services fee;
General conditions;
Contingency; and
If applicable at the time proposals are requested, a guaranteed maximum
price proposal as set forth in paragraph (F) of the rule.
Under OAC 153:1-6-02(D)(2), the performance criteria considered in the evaluation
includes the same criteria used for selecting a construction manager at-risk,
discussed above.
If using design-build, new ORC 153.692 requires public authorities to engage the
services of a “criteria architect” or “criteria engineer,” who may be an outside
consultant or a properly qualified employee of the public authority. This individual’s
role is to develop baseline design criteria and requirements for the project and to
work with the public authority to evaluate proposals from the candidates. The criteria
architect/criteria engineer may not work for the design-builder once the designbuilder has been selected, but may continue to work for the public authority as an
independent monitor of the design-builder’s performance if the public authority
wishes to continue the criteria architect or engineer’s involvement in the project.
Standards for Establishing Prequalification Criteria for Subcontractors When Using
Construction Manager At-Risk and Design-Build Contracting
The rules require a construction manager at-risk or design-build firm to adopt criteria
for evaluating prospective subcontractors for performing trade contracts — where
trade contact is defined as “an agreement to perform any part of the work on the
project under a direct contract with a construction manager at risk or design-build
firm.” OAC 153:1-7-01(A)(4). Those criteria must:
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Include the experience of the bidder, the bidder’s financial condition, conduct
and performance on previous contracts, facilities, management skills, and
ability to execute the contract properly;
Further any goals set as part of a diversity and inclusion program required by
the public authority or by applicable law;
Require prospective bidders to affirmatively state that they have not violated
any affirmative action program during the last five years preceding the date
of the prequalification application. For public improvement projects
governed by section 9.47 of the Revised Code, a prospective bidder may meet
this requirement by submitting a valid certificate of compliance; and
Require a prospective bidder to submit proof of current licenses to perform
the work as required by a public authority or by applicable law.
A public authority may include additional criteria for trade contracts and the public
authority has discretion to approve or disapprove of any of the above referenced
criteria. Furthermore, if the construction manager at-risk or design-build firm wishes
to self-perform work, it must meet the above reference criteria.
Prescribed Contract Forms
For the construction manager at-risk delivery model, the rules permit the use of
various forms of contract documents, including the American Institute of Architects,
ConsensusDOCS, LLC, and the Construction Management Association of America. In
addition, the rules permit the use of contract forms developed by the Office of the
State Architect Department of Administrative Services.
For the design-build delivery model, the rules also permit the use of various forms of
contract documents, including the American Institute of Architects, ConsensusDOCS,
LLC, the Design-Build Institute of America, the Engineers Joint Contract Documents
Committee, and contract forms developed by the Office of the State Architect
Department of Administrative Services.
The final ODAS general contracting contract documents became effective on
December 26, 2011. The final construction manager at-risk contract documents
developed by the ODAS became effective on February 2, 2012. ODAS posted draft
design-build contract documents on its website on February 9, 2012. The final designbuild contract documents are still being developed; however, the ODAS expects
these documents to be available in mid-March.
Prescribed Subcontract Forms
Any contractor acting in the capacity of a design-builder, construction manager atrisk, or a general contractor is required to use the state subcontract form when
entering into any subcontract. The form may be modified as long as the modified
form does not conflict with any of the requirements set forth in the rules. Under the
state-prescribed subcontract form, the subcontractor has no contractual rights
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against the public authority unless the public authority takes an assignment of the
subcontract. If a contractor fails to use the state subcontract form, the subcontract
form rule provides that the contractor and subcontractor must still comply with all
the requirements of the rules.
The rule provides for flow-down provisions in that the contractor and subcontractor
are to mutually assume towards each other the rights, remedies, obligations, and
responsibilities of the other. In other words, the subcontractor has the same rights,
remedies, obligations, and responsibilities between it and the contractor as the
contractor has with the public authority. And consequently, the contractor assumes
the same rights, remedies, obligations, and responsibilities towards the
subcontractor as the public authority assumes towards the contractor.
The subcontract form must contain a contingent assignment clause that provides the
public authority with the option to take an assignment of the subcontract upon
termination of the contractor’s contract and written notice to the subcontractor. In
addition, the rule requires that the subcontract form contain an intended third-party
beneficiary provision, which makes the public authority an intended third party
beneficiary of the subcontract. As an intended third party beneficiary, the public
authority is entitled to enforce the contract against the contractor or subcontractor.
Bonding Requirements for Construction Manager At-Risk and Design-Build
Contracting
Before the construction manager at-risk or the design-build firm signs the contract
with the public authority, it needs to provide separate performance and payment
bonds to cover 100% of the contract sum. At all times during the project, the surety
bond must cover 100% of the contract value. This is important when the contract
sum increases during the project as a result of change orders. If the construction
manager at-risk or the design-build firm does not cause the surety to provide written
consent to such an increase in the bond, the public authority is relieved from the
obligation to pay the construction manager at-risk or the design-build firm for work
performed as a part of the increase in the contract sum.
In a situation where the surety enters bankruptcy, liquidates assets or makes a
general assignment for the benefit of its creditors, is placed in receivership, petitions
the state or federal government for protection from its creditors, or allows its license
to do business in Ohio to lapse or be revoked, the construction manager at-risk or
the design-build firm must provide a replacement bond within 21 days. Where the
construction manager at-risk or the design-build firm fails to provide such a
replacement bond, the public authority is relieved from paying anything to the
construction manager at-risk or the design-build firm.
The surety bond rule requires that the construction manager at-risk or the designbuild firm use the state’s standard bond forms. Those forms are currently the 2012
edition of “Document 00 61 13.13 – Performance Bond Form” and “Document 00 61
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13.16 – Payment Bond Form,” which can be found on the Department of
Administrative Services website. When compared to the form of bond required by
ORC 153.54 and used for other project delivery methods on public projects, the
bonds required for construction manager at-risk and design-build projects are a
similar broad form of indemnity bond, which is more owner friendly than other bond
forms such as those published by the AIA.
Conclusion
As a result of the new laws and the administrative rules, ODAS is planning the OCR
Academy to provide training to those interested in learning more about construction
reform and how public authorities and contractors must conduct themselves under
the new rules.
It is critical that all public authorities educate themselves on the new project delivery
methods, the best project delivery method to use for a given project, and the
specifics of the new laws and rules. Regardless of the form of delivery model used to
construct a project, it is important to have counsel experienced with the various
delivery models and contract forms. It is also important to consult counsel
experienced with modifying the permitted contract forms to meet specific owner and
project needs or to address applicable federal, state, and local laws that may not be
addressed in those standard form contracts that were drafted for general use across
the country.
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